HUMAN RIGHTS VIOLATIONS
IN POLICE CUSTODY
Thesis submitted to
the Cochln University of Science & Technology
In partial fulfillment of the requirements for the Degree of

By
N. KKISHNA KUMAK

Supervising Teacher
Dr. G. SADASIVAN NAIR
PROFESSOR & FORMER DIRECTOR
SCHOOL OF LEGAL STUDIES
COCIDN UNIVERSITY OF SCIENCE & TECHNOLOGY

COCHIN UNIVERSITY OF SCIENCE AND TECHNOLOGY
SCHOOL OF LEGAL STUDIES
CO CHIN- 682 022
2004

Dr. G. Sadasivan Nair,
Professor and former Director,
School of Legal Studies,
Cochin University of Science and Technology.

GtertifitRte
Certified that to the best of my knowledge the thesis entitled NHuman
Rights Violations in Police Custody" is a record of bonafide research
carried out by N. Krishna Kumar, Research Scholar (Part-time)
(Registration Number 1857) under my supervision. I further certify that
this has not previously formed the basis of the award of any degree,
diploma, associate ship, fellowship or other similar title of recognition.

Cochin - 682 022
16-9- 2004

~~Q(f0-? ..
Dr. G. Sadasivan Nair

Gterlifitale
Certified tlult the important research findings included in this Thesis,
Iulve been presented in a research seminar held at the School of Legal
Studies, Cochin University of Science and Technology on 23 rd April 2004.

Cochin
16-09-2004

63J~

Signature of the candidate

ounter signed by ,

Schoo 0
tu dies
Co chin University of Scietfft~offhnology
SCHOOL OF LEGAL STUDIES
CO'--"1IN UNIV'ERSITY OF SCIENCI
'NO TECHNOLO<iY. lOQt&'!i •• tu

CONTENTS
Pages
ACKNOWLEDGEMENTS

i-iii
1-10

INTRODUCTION
PART-l
mSTORICAL OVERVIEW
CHAPTER - 1 POLICE: A mSTORICAL PERSPECTIVE
A

11-50

EVOLUTION OF THE CONCEPT OF POLICE
Police during Mauryan Period (320-548 AD):
Police Administration in South India
Administration under the Guptas
Police under Islamic Rulers
Police under Mughals and Marathas
British Period
Police Commission, 1860
Changes through the Indian Police Act of 1861
European Military Officers as Police Officers
Indian Police Commission 1902-03
Post-independence Period

B. KERALA POLICE-A HISTORICAL PERSPECTIVE
The Emergence of Police Force
Modernisation of Police
Police in Cochin State
Police in Malabar
Police in Travancore - Cochin State
Police in Kerala

CHAPTER - 2 A GLIMPSE OF THE mSTORY OF HUMAN RIGHTS
VIOLATIONS BY POLICE
A

EVOLUTION OF THE CONCEPT OF HUMAN RIGHTS
Evolution of the concept Human Rights in India
Period of 1200-1757 AD
British Period
Evolution of Constitutional Rights

B. HISTORY OF HUMAN RIGHTS VIOLATIONS IN POLICE CUSTODY

Police under Islamic and British Rule
Independence and after
Emergency Period

51- 92

The First Emergency and its Continuance
The Second Emergency and its Prolongation
During the Janata Regime
In the Eighties
After Eighties

PART 2
PATTERN OF HUMAN RIGHTS VIOLATIONS
CHAPTER - 3 CUSTODIAL VIOLENCE AND PERSECUTION IN LOCK-UPS

93-127

Illegal Detention and Manipulation of Records of Detention
Prolonged and Uncomfortable Detention
Torture
Custodial Death
Accommodation, Food, Medical Care and C!othing
Denial of Access to Counsel
Denial of Opportunity to Interact between Detainee and His Near and Dear Ones

CHAPTER - 4 OTHER HUMAN RIGHTS VIOLATIONS:
THE UNATTENDED CATEGORIES

128-160

Arbitrary Arrest and Use of Excess Force
Use of Excess Force
Failure to Notify the Arrest
Unnecessary Handcuffing
Fictitious Memo of Arrest
Failure to Inform the Ground of Arrest
Arbitrary Denial of Bail
Using of Filthy Language and Character Assassination.
Fabrication of Evidence against Persons in Custody

CHAPTER - 5 VICTIMS OF POLICE EXCESSES
Dalits and Adivasis
Women
Children
Politicians and Human Rights Activists
Weaker Sections of the Community

161-190

PART 3

CAUSES AND CURE
CHAPTER - 6 HUMAN RIGHTS VIOLATIONS: CAUSATIVE FACTORS

191-227

Familial and Social Cause
Traditional Cause
Economic Cause
Corruption
Political Interference
Defects in Investigation System
The Existing Problems in Statutory Provisions and Judicial System
Lack of Judicial Vigilance
Lack of Supervision of Lock-ups
Defects in Recruitment and Training
Defective Promotion System
Vast Powers of Discretion
Stress and Strain
Statistical Guillotine
Lack of Public Co-operation
Need of Interrogation Rooms
Psychological Reasons
CHAPTER -7 ENDEAVORS TO PREVENT HUMAN RIGHTS VIOLATIONS 228-269
A.

JUDICIAL RESPONSE
Right against Arbitrary Arrest and Detention
Right to be Informed of the Ground of Arrest
Right to Counsel at the Time of Police Interrogation
Right against Capricious and Unnecessary Handcuffing
Right Against Torture and Custodial Death
Custodial Rights of Women
. Right to Compensation

B.

HUMAN RIGHTS COMMISSIONS
National Human Rights Commission
State Human Rights Commission

C.

WOMEN'S COMMISSION

D.

COMMISSIONS OF INQUIRY

E.

VOLUNTARY ORGANISATIONS

F.

WORK OF INTERNATIONAL ORGANISATIONS

G.

ROLE OF MEDIA AND CINEMA

H.

OFFICIAL CONDEMNATION OF CUSTODIAL VIOLENCE

I.

HUMAN RIGHTS ACTIVISTS

CHAPTER - 8 COMBATING HUMAN RIGHTS
VIOLATIONS: REMEDIAL MEASURES

270-314

Necessity for Elimination of Corruption in the Police System
Political Interference- a Hurdle on Police
Need for the Increase of Manpower
Modem Technology in Scientific Investigation
Electronic Recording of Interviews
Polygraph Test
Need for Judicial Vigilance
Mobile Judicial Unit
Joint Effort of Central and State Government
Precautions to be Taken in Recruitment and Training
Human Rights Oriented Initial Police Training
In-service Training on Human Rights for Police Personnel
Remedial Measures against the Arbitrary Use of Police powers
Public Co-operation
Re-structuring the Police Station
Custody Records
Central Reception Facility for Arrestees
Need for Decent Clothing
Professionalism in Police
Need of a Code of Conduct
Relevant Amendments to be Made
Redressal Mechanism
Public Grievance Cells
District Complaints Boards
State Security Commission
Civilian Control (Custodial Justice Committee for the Supervision of Places of Detention)
Withholding the Legal Standards in Extra-ordinary Circumstances of Arrest and
Transparency in Police Functions

CHAPTER - 9 CONCLUSION AND SUGGESTIONS

315-334

APPENDICES

335-421

INDEX OF CASES

422-425

STATUTES REFERRED

426

ABBREVIATIONS

427-429

SELECT BIBLIOGRAPHY

430-438

INTRODUCTION
Human rights are the basic rights of every individual against the
state or any other public authority as a member of the human family
irrespective of any other consideration. Thus every individual of the society
has the inherent right to be treated with dignity in all situations including
arrest and keeping in custody by the police. Rights of an individual in police
custody are protected basically by the Indian Constitution and by various other
laws like Code of Criminal Procedure, Evidence Act, Indian Penal Code and
Protection of Human Rights Act. These rights are also recognized by various
international documents like Universal Declaration of Human Rights,
International Covenant on Civil and Political Rights, Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment and
Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment. In spite of these international and national legal
standards for the protection of rights of persons in police custody, human
rights violations in police custody are endemic in India and are tarnishing the
image of India abroad. Since the police play a vital role in a democracy not
only with respect to maintenance of law and order but also in dealing with the
rapid increase of crime rates in the criminal justice system, policy of police
must strive to attain objectives like fairness, consistency, tolerance of minority
views and other values which are inherent in a society. Being the visible
symbol of state authority, police should see that their actions are not affecting
the liberty and freedom of individuals and not infringing the basic human
rights values of the suspects in custody, while fulfilling the avowed objectives
of prevention and investigation of crimes.
There are frequent instances where the police, who are entrusted with
the duty to enforce law and order, are violating the human rights. 1 It is an admitted
fact that when the police interrogate suspects in a crime, they employ third-degree
methods. It includes torture either by not recording the arrest or deprivation of

I

Jagannath Mohanty, "Bases and Sources ofHwnan Rights", Human Rights Education (2000), p. 15.

liberty in the guise of a prolonged interrogation. Experience shows that during the
course of investigation, worst violations of human rights take place?
Police is, no doubt, under a legal duty and has legitimate power to
arrest a criminal, to interrogate him during the investigation of an offence but
it must be remembered that the law does not permit use of third degree
methods and torture of accused in custody during interrogation and
investigation of the crime. 3
Conceptualisation

The term 'police' are defined as the civil force of a State,
responsible for maintaining public order. 4 The term 'police officer' would
include any member of the police force appointed or deemed to be appointed
under the Kerala Police Act. The term should not be construed in so wide a
sense as to include persons on whom only some of the powers exercised by the
police are conferred. 5 It would also include a special or an additional police
officer appointed under Sections 21 6 and 22 7 of the Kerala Police Act.

2
3

4

S

6

7

D.K. Basu v. State of West Bengal, with Ashok K. Joshi v. State ofU.P., A.I.R. 1997 S.C. 610, p. 617.
Id., p. 62l.
M.C.Desai (Ed.), Venkata Ramaiya's Law Lexicon with Legal Maxims, Vol. I (1996), p.92l.
M.C. Desai (Ed.), Venkata Ramaiya's Law Lexicon with Legal Maxims, Vol. III (1996), p.1847.
The expression 'police officer' used in Sec 523, of Criminal Procedure Code is to be construed
strictly and to include only police officers properly so called. The expression is not to be construed
liberally so as to include officers of other departments on whom certain powers of a police officer
may have been conferred for certain purposes. The expression will not include customs officers
though the latter have been invested with some powers of a police officer. Assistant Collector of
Customs v. Tilakraj Shiv Dayal, 1969 Delhi 301, p. 302.
Section 21 reads: "The District Magistrate may, whenever and for such time as he may consider it
necessary to do so for the preservation of the public peace or public safety, by public notice or by
order directed to individuals, prohibit(i) the carrying of swords, spears, bludgeons, guns or other offensive weapons in any public place;
(ii) the carrying, collection and preparati09n of stones or other articles intended to be used as
missiles, or of instruments or means of casting or of impelling missiles;
(iii) the exhibition of persons, corpses, figures or effigies in any public place; and
(iv) the public utterance of cries or slogans, singing of songs or playing of music."
Section 22 reads: (1) " The District Magistrate may, whenever and for such time as he may
consider necessary, by public notice or by order directed to individuals, prohibit the delivery of
public haran-gues, the use of gestures or mimetic representation and the preparation, exhibition or
dissemination of pictures, symbols, placards or any other objects or thing, which(i) may be of a nature to outrage morality or decency: or
(ii) are likely, in the opinion of the Magistrate, to inflame religious animosity or hostility between
different classes or to insight to the commission of an offence, to a disturbance of the public peace,
or to resistance to law or lawful authority.
(2) No prohibition under this section shall remain in force for more than fifteen days unless the
Government, by notification in the Gazette, otherwise direct."
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The tenn 'custody' is defined neither in procedural nor in
substantive laws. The word custody means protective care. 8 The expression
'police custody' as used in sec. 27 of Evidence Act does not necessarily mean
formal arrest. It also includes some fonn of police surveillance and restriction
on the movements of person concerned by the police. 9 Thus a man may be in
custody without having been fonnally arrested. Custody includes a state of
affairs in which the accused can be said to have come into the hands of the
police or have been under some form of police surveillance or restriction on
the movements by the police. 10
Courts have extended the meaning of the tenn 'custody' in its strict
sense to include a situation where the detenu may have been called to the police
station for the purpose of interrogation and from the time that a person is placed
under arrest. In other words, custody commences from the moment the person
affecting the custody exercises some legally physical control over another. 11
The accused even after his remand to judicial custody can, subject
to his right to silence, be questioned by the police with the pennission of the
Magistrate in any place and manner which do not amount to custody in the
police. 12 Police custody commences when a Police Officer arrests a person by
actually touching or confining his body or when the accused submits to the
custody by word or action or offers to give infonnation leading to discovery. 13

8

9

10

11
12

13

R.E. AlIen (Ed.), Concise Oxford Dictionary of Current English (VIII Edn.) (1990), p. 286.
Custody according to shorter Oxford Dictionary, means 'safe keeping, protection, charge, care,
guardian ship', M.C.Desai (Ed.), Venkata Ramaiya's LawnLexicon with Legal Maxims, Vol. I
(1996), p. 574.
Gurdial Singh v. Emperor, A.I.R 1932 Lah. 609, p. 611. In fact, actual detention or confmement is
not essential, suffice it will be if the accused is submitted to custody by action or by word of the
police., N.K. Jain, "Custodial Crimes - An Affront To Human Dignity", Human Rights Year Book
(2000), p. 64.
Mihir Adhikary v. State, 1983 Cri. L.J.(Cal) 1559.
Rama Pal, "Tackling custodial crimes - an over view", Human Rights Year Book (2000), p. 100.
The word 'custody' referred to in Sec. 344 (Sec. 309, new) of the Code of Criminal Procedure is
always jail or judicial custody and can never be police custody. M.C.Desai (Ed.), Venkata
Ramaiya's Law Lexicon with Legal Maxims, Vol. I (1996), p. 573.
Gurbaksh Singh v. State ofPunjab, 1980 (2) S.C.C. 565: 1980 Cri. L.J. 1125.
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Custody means more than possession, it means care. When a judge
grants 'custody' over an offender to the correctional authority, he is at once
declaring that the correctional authority has power over the offender and that
this must be used to promote the health of the offender. 14
The term arrest is highly comprehensive which consists of arrest
made by an authority competent to do it and that made under the order of the
criminal or civil court. Custody commences, when the police use its power to
detain an accused or suspect in which the element of arrest may not be
present. IS Police very often use the term 'apprehension instead of arrest',
whenever they investigate the cases. But the field study shows that person
taken in to custody do not feel any difference between arrest and detention.
Review of Works of Similar Interests

Numerous recommendations, designed to improve custodial health
and safety, specifically in police and prison custody, were made by the Royal
Commission into Aboriginal Deaths in Custody in Australia. 16 Evidence of
corruption was shockingly disclosed by the only nationwide study of police
practices ever made in the United States. 17
India may be the first and the only country in the world to appoint a
Torture Commission to investigate alleged cases of torture in the erstwhile
Madras Presidency. In its report submitted in 1855, the Commission found
that the practice of torture was frequent in the then existing police sub-culture.
Even though the British rulers were aware of this loathsome practice, they
tolerated it and silently allowed and encouraged it. 18
14

IS

16

17

18

Supra n. 2, p. 619.
In every arrest there is custody but not vice versa and custody may amount to an arrest in certain
cases but not in all cases. N.K. Jain, op. cit., p. 63.
Royal Commission into Aboriginal Deaths in custody 1991, National Report Version and
Recommendations, pp. 57-69.
The study was completed in 1931 by the National Commission on Law Observance and
Enforcement, generally known as the Wickersham Commission. Use of the third degree was the
principal focus of the report, Alan Barth, The Price of Liberty (1961), pp. 35-36.
James Vadackumcherry, Human Rights and the Police in India (1996), p. 5.

4

An important development took place in Bengal 1801, when Lord
Wellesley decided to institute enquiries into the causes of the failure to
preserve peace. Similarly in Madras, a committee on the police was appointed
with the same objective by Lord William Bentick in 1806. The Court of
Directors of the East India Company set-up a special committee of their own
in 1803, to look into the administration of justice and police in the Company
territories.

According to the instructions of the committee, the police

functions were transferred to the revenue department. The control of the police
was taken away from the district judge and given to the collector.

The

instructions insisted strongly upon the maintenance of the village police in
every village as the best security for internal peace. 19
The selection committee appointed in 1832 to report on the affairs
of the East India Company also commented on police administration. The
subordinates were reported to be corrupt, inefficient and oppressive.

The

superior officers were unable to exercise adequate supervision and control.
Later, the Court of Directors observed that financial considerations should not
be an obstacle in the way of changes urgently required in the police set_up.20
It is unfortunate that no concrete action was taken to implement the
observations of the selection committee except in Bengal where a committee
under W.W. Bird was appointed in 1833, which commented unfavourably on
the subordination of the police to the revenue department. The functions of
the Magistrate were separated from those of the Collector for a few years.21
In order to review the working of the police system in the country,
the Government of India appointed a National Police Commission in 1977

19
20

21

Giriraj Shah, The Indian Police-A Retrospect (1992), p. 39.
Id., pp. 40-41.
The Committee also expressed general concurrence with the view that the abolition of the post of
the Superintendent of Police was a retrograde step and that the transfer of his functions to the
Commissioners had resulted in want of uniformity in the direction and management of the police,
id., p. 41.
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under the Chainnanship of Dhanna Vira. 22 Between February 1979 and May
1981 the Commission submitted eight reports to the Government of India
containing a detailed list of recommendations on all aspects of police refonn,
some of which were fundamental for securing the much needed change in the
police system.

23

The Commission through its recommendations took a major step to
recast the obsolete Police system. The recommendations are not surmises or
conjectures but are scientific findings after extensive research at the cutting edge
levels by noted experts in various disciplines. It contained a number of extremely
pertinent and pragmatic suggestions to improve the quality of policing. 24
Since independence many police commissions appointed by the
State Governments have made many recommendations of similar nature and
content. 25 But it is quite unfortunate that the reports including these
recommendations are not yet put into practice. The indifferent attitude of the
appointing authority of Police Commissions in certain states is disappointing

22

23

24

2S

In 1973, the Government of India had already constituted a Conunittee to evaluate the training
system of police personnel in the country. In the terms of reference, the Union Government asked
the Conunittee to suggest measures for 'improvement in the relations between the police force and
the public based on mutual trust, confidence and co-operation'. In 1973 itself the Conunittee
submitted their report. The Government of Kerala has accepted their recommendations in
principle., Alphonse L. Earayil and James Vadackumchery, Police and the Society (1985), p. 21
The National Police Conunission was given wide ranging terms of reference covering the entire
spectrum of police functioning. The NPC was required, inter alia, to enquire into the system of
police investigation, prosecution, the use of improper methods by the police and the extent of their
prevalence and suggest how the system may be modified or changed and made efficient, scientific
and consistent with human dignity. The conunission was also required to recommend measures
and institutional arrangements to prevent misuse of power by the police. It was also required to
recommend measures for the quick and impartial enquiry of complaints made against the police by
the public about any misuse of police power The Conunission expressed its concern over the
prevalence of custodial torture by the police in the following terms:
"Nothing is so dehumanising as the conduct of police in practicing torture of any kind on a person
in their custody. Police image in the estimate of the public has badly suffered by the prevalence of
this practice in varying degrees over several years. We note with concern the inclination of police
officers, even of the supervisory ranks to countenance this practice in a bid to achieve good results
by short cut means." National Police Conunission, Fourth Report (1980), p. 27.
National Police Commission: Its Relevance Today, Papers and Discussions at seminar organised by
Nehru Centre and Hindustan Andolan on April 19, 1997., p. 2.
However these reports could not take an all India view with respect to the issues of radical nature,
R.K. Bhardwaj, Indian Police Administration (1978), p. 69.
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and leaves no place for hope for any kind of follow-up actions on the
recommendations made by such condemned police commissions. 26
In January 1959, the Government of Kerala appointed a Committee
to make reforms in police in the State. 27

The Government is very much

concerned with the betterment of police-public relations to ensure satisfactory
public appraisal of police performance in the State. 28 In order to review the
police system and functioning, the Government of Kerala appointed a Police
Re-organization Commission in the State in 1982. 29
Relevance of the Topic

Most of the violations of human rights take place in the
management of law and order, by the police. In India, the history of human
rights violations in police custody can be traced to British period. Even after
57 years of independence, in a democratic country like India, the police
remains virtually a terror to the people and almost absolutely unaccountable
for the violations of human rights of people in their custody. Though custodial
torture, custodial deaths and other forms of human rights violations in police
custody are very common today and the people are being fed up with hearing

26

27

28

29

Many human rights activists have opined that if the Government has no intention to implement the
recommendations of these commissions for bettering the police service, system and administration,
it is better not to appoint such commissions.
The Committee was given exhaustive terms of reference, but they could not submit a
comprehensive report covering all the points in the terms of reference because of the political
turmoil that intervened in the State then. Again in 1980 the Government appointed an InspectorGeneral of Police to examine and evaluate the police functioning in the State. The terms of
reference were:
(i) to review the working of the police department in general with special reference to prevention,
detection, investigation and prosecution of crimes and enforcement of traffic regulations; and
(ii) to review the training of police personnel and their welfare with special reference to its impact
on public relations., G.O.(M.S.) 711H0me (A), 15 January 1959.
The terms of reference cited above show this. The Inspector-General of Police, submitted his report
in December 1980. The innovations and improvements suggested by the Inspector General of
Police could not pave the way for improvement in police-citizen interactions.
In the terms of reference, the Government asked the Commission to 'examine the nature and
special responsibilities of the police towards the weaker sections of the community and suggest
steps to ensure prompt action on their complaints for the safeguard of their rights and interest'. It is
only in the background of these police reforms, one can evaluate the opinions of the public
regarding police performance in the State., G.O. (MS) 105/821H0me, 16th August 1982.
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and talking of such custodial abuses, no static steps have been taken so far for
a pennanent solution. 3o
Since conviction rate is considered as the yardstick to measure the
ability of an investigating police officer, every police officer would try to
accomplish the maximum conviction rate to his credit by hook or crook. This
will definitely help to increase the rate of police torture. It is really pathetic
that the successive governments have persistently refused to investigate the
abuses reported in newspapers.
Nowadays custodial violence has become a part of the police
culture and the incidence of custodial deaths is quite common. Though the
academic world and judiciary have become conscious of the need of a study of
the causes of human rights violations in police custody, its importation into the
realm of Human Rights, on any systematic scale, is not yet attempted. In the
field of Human Rights, a deep study of the causes of human rights violations
in police custody from the legal standpoint has so far received little attention.
Though much has been written on this topic, most of them
concentrate on individual issues. The area of human rights violations is so vast
both in the national and international perspective. Hence the work is mostly
confined to the state of Kerala.
Though many of the police officers have co-operated in a better
manner, much difficulties arose in the task to penetrate the shields of defense of
police personnel who tried to conceive the realities in interrogation, torture etc.

Objectives ofthe Study
The study is intended to investigate the causes of human rights
violations in police custody and abuse of their authority by using third degree

30

See Kartar Singh v. State of Punjab, (1994) 3 S.C.C. 569, p. 711.
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and inhuman methods on persons in their custody. Further it concentrates on
the ways by which the police personnel can be made duty-bound and thereby
make them withdraw themselves from committing custodial torture and make
them aware of the need for protecting the human rights values.
Research Problems

The major research problems dealt under this topic are:1.

What is the pattern of human rights violation in police custody?

2.

How far the rights of a person in custody are protected by the
international covenants, Constitution of India and other laws?

3.

Why do police resort to third degree methods?

4.

What are the socio-economic and Political circumstances which lead to
torture in police custody?

5.

How to strike a balance between the authority of police and protection
of rights of Person in custody?

6.

How to modify the existing prOVISIOns of vanous legislations
conferring power to the Police so as to prevent custodial torture?

7.

How to eliminate human rights violations in police custody?

Research Methodology

1.

Sampling Frame:- Examination of relevant cases of custodial violence
including custodial deaths and Custodial rapes.

2.

Universe selected for study: - The study is concentrated in the state ofKerala.

3.

Period selected for research: - The study is based on the data available
from 1993 till date.

4.

Data collection: - Both primary and secondary sources of data are relied on.

9

The sources of primary data area)

Questionnaire and Interview Schedule.

b) Certain informal interviews conducted with victims, their relatives, and
civil liberties groups, police officials, judicial officers and human rights
activists.
The secondary data is obtained froma)

Decisions of Supreme Court and various High Courts.

b)

Reports of Amnesty International.

c)

Reports of National Human Rights Commission.

d)

Reports of various civil liberties groups and human rights organizations.

e)

Newspapers and periodicals.

£)

Data collected from Police Academy, Thrissur and Police Training
College, Thiruvananthapuram.
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PART~t

HISTORICAL O\f£R\fI£'W

CHAPTER-l
POLICE: A HISTORICAL PERSPECTIVE
The word 'police' is derived from the Greek word, politeia which
means 'government'. It refers to that segment of government, which deals
with the protection of life and property, preservation of public tranquillity and
maintenance of order, and the prevention and control of crime. Among the
various agencies of government, police is the most visible community agency
and is often in the 'limelight' of community scrutiny and evaluation. 1
Originally, the word 'police' was used in a wider sense to connote
the management of internal economy and the enforcement of governmental
regulation in a particular country. With the passage of time, the term began to
be used in a restricted sense to mean an agent of the State to maintain law and
order situation and to enforce the orders of criminal court?
The term 'police' broadly connote the purposeful maintenance of
public order, and protection of persons and property from the hazards of
public accidents and the commission of unlawful acts. It specially applies to a
body of officers, both civil and military, charged with the maintenance of
public order and safety; and enforcement of the laws of the land, including the
prevention and detection of crime. 3 Thus police can be termed as an organised

I
2

3

Alphonse L. Earayil and James Vadackumchery, Police and the Society (1985), p. 1.
N.V. Paranjape, Criminology and Administration of Criminal Justice (1990), p. 110. The Willink
Commission on police reforms constituted by the Government of United Kingdom also described
the term 'police' as: "The police in this country are the instrument for enforcing the rule of law,
they are the means by which civilized society maintains order, which people may live safely in
their homes and go freely about their lawful business. Basically, their task is the maintenance of the
Queen's Peace-that is the preservation of law and order. Without this, there would be anarchy".,
J.e. Curry, The Indian Police (1977), p. 19. Sutherland's defInition of the term seems to be
relatively apt and precise, which runs: "the term 'police' refer primarily to agents of the state whose
function is the malignance of law and order and especially the enforcement of regular criminal
code", See E.H. Sutherland, Principles of Criminology (1973), p. 330.
M.B. Chande, The Police in India (1997), p. 54.

body of civil servants whose primary duties are the preservation of order, the
security of persons and the safety ofproperty.4
Police system, as the state-controlled 'bureaucratic organisation of
professionals' to ensure the essentials of civilized life, namely, law and order,
protection of life and property, is a modem concept. s This system exists in all
the modem states, although its roots lie in the remotest past. Since time
immemorial, it has existed in every society in one form or the other. 6 The
word 'police' are generally used to indicate the body of civil servants whose
duties are prevention and detection of crime and enforcement of laws. 7
The primary object of police as conceptualised by the present world
is prevention and detection of crimes and the offenders and also maintenance
of public order. 8 The police, in these terms, can be understood to be the
instrument for enforcing the Rule of Law. The police are generally regarded as
the arm of the law; they have the main responsibility for preventing disorder,
detecting crime and seeing that offenders are brought to tria1. 9
Now without delving into much controversies, for the purpose of
this study, 'police' can be safely understood to be the persons under the
government employed for maintenance of law and order in the human society,
under the rule of law, in the course of which prime task cast upon them is
suppression and detection of crime.
4

5
6

7

8

P. Lekshmi Narayanan, "Quis Custodist Custodes? (Who will Police the Police?)", Indian Police
Law & Reality V.P. Srivastav (Ed.) (1997), p. 63.
David 1 Bordeau, The Police: Six Sociological Essays, (Ed.) (1967), p. 6.
Giriraj Shah, Encyclopaedia of Crime, Police and Judicial System (1999), p. 2.
The Kerala Police Act, 1960 incorporates an inclusive definition of the tenn, "Police" for the
purpose of the Act, as under: "Police shall include all persons by whatever name known who
exercise any police functions in any part of the State of Kerala and police officer means any
member of the police force."
Police is generally defmed as the civil force responsible for maintaining public order. It refers to
the three core needs of the society:
1. Protection and preservation
2. Integration and unity
3. Development and progress
lC. Curry, op.cit., p. 17. Curry wrongly holds that the Indian police system is a creation of the
British Government.
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A. EVOLUTION OF THE CONCEPT OF POLICE
The origin of police can be traced to the time in the early human
history when small nomadic groups sought the help of the strong and
dependable man for watch and ward purposes and to guard against the attack of
animals and the selfish human beings. I 0As these groups organised themselves
into tribes and settled down in small communities, they began to evolve rules
and regulations for the protection of persons and property. Simultaneously, the
agency for the enforcement of these tribal laws also originated. Thus, the
earliest law enforcement agency was, perhaps, a kind of military police. 11
Policemen have existed since time immemorial and are found
almost everywhere in the world. 12 It is unfortunate that the exact details of
police organisation in ancient India are not available and so different materials
scattered in various scriptures and Shastras are to be stitched together to have
a coherent picture of the police system.
The common belief is that police system in India is a British
creation. It is not correct to assume that the concept of police is a foreign
\0

11
12

B.N. Mullick, A Philosophy for the Police (1969), pp. 1-5.
John L. Sullivan, Introduction to Police Science (1966), p. 123.
S.K. Ghosh, Police in Ferment (1981), p. 19. It has been observed that "even in Biblical times,
there were patrols of watchmen which went about the cities. More precisely, the military origin of
the police systems can be traced to the Romans. Caesar Augustus, who was the Roman Emperor
when Jesus was born, used his soldiers to police Roma. Other nations copied the Roman Military
Police System"., John L. Sullivan, op.cit., p. 123.
There are indications that the ancient civilization of Egypt and Assyria had some machinery to
enforce their laws for maintaining an orderly social structure. The Persian or Achaemenian Empire
under Cyrys and Darius, which is remembered for its human approach to administration, is known
to have promulgated the laws through law bearers. In Babylon, about two thousand years before the
birth of Christ, effective laws were enacted by the great law -giver, Hammurabi, which could not
have been enforced without an efficient police system. The Greeks gave the modern world, basic
tenets for many laws. The Spartans are known to have had a good police system.
Nothing much is known about the police organisation under the Romans during their early
Republican period. There is a mention of "Questern Paraciddi" or trackers of murder, who were
evidently policemen of early Rome, but their members were presumably few. Their only obligation
seems to be to arrest the accused person and present him before the assembly. During the Augustus
rule an organised police system was evolved in the Roman Empire. Augustus created mysteriously
large bodies of Vigiles consisting of policemen and fIremen. The famous Praetorian Guards
consisting of ten thousand men controlled military and Vigiles. The Vigiles kept the Emperor
informed about happenings in the domain. In France Charlemagne made his own contribution to
Police System by introducing the Gendarmerie who was armed civilians to enforce the laws and
keep the king's peace. Supra, n. 6, pp. 3-4.
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importation and is a European innovation. 13 There is reference in the
Ramayana about the police as the regulative mechanism for peace and order. 14
The ancient Indian lawgiver, Manu, refers to the police function prevalent in
his times for the prevention and detection of crime. In the Code of Manu there)

----

are references of police system. IS

Manu classified police into two functional departments, namely, the
criminal investigation department and the law and order wing. The criminal
investigation department was subdivided into two units - one for collection of
criminal intelligence and investigation of crimes and the other for collecting
intelligence for the security of important dignitaries, prevention and
prosecution of economic offences and undertaking espionage. Manu had
suggested extensive use of the secret agents whose activities were of secret
and confidential nature. 16
There are some hints of the existence of an indirect form of police
system in B.C. 600-300. 17 Similar hints can also be seen

In

the

Yagnavalkyasmriti 100-300 A.D, the Naradasmriti (100-400 A.D)18 and the
Katayanasmriti (400-600 A.D ).19
During the Vedic Period of Indian history, we fmd examples of the police officers for the purpose
of maintaining law and order. A policed society is also revealed in the Sanskrit, Pali and Prakrit
literature. There are some references to the police in Rigveda. S.K. Chatterjee, "The Police in
Ancient India", The Indian Police Journal (1961), p. 11-12.
14 Ibid.
15 One of the main duties of the ruler, according to these laws, was to restrain violence and punish the
evil-doers. There is an interesting approval of the use of agents provocateurs (anathema, according
\1 to English ideas), and all the King's subjects were required to assist him in the criminal
1\ a~on. I.C. Curry, op. cit., p. 19.
16 M.B. Chande, op.cit., p. 60.
17 Apastamba Dharamasutra prescribes that the king should see that there is "no danger from thieves
in villages and forests", that he "should appoint in towns and villages officers and their
subordinates, who are pure and truthful, for the protection of the subjects against thieves and who
are to be made to make good what is stolen", that, "if the king does not punish the guilty, he incurs
sin", that "in disputes judges should be men of learning, clever and fulfilling their duties"; and that
witnesses were to tell the truth and were to be punished if they be untruthful"., P.V. Kane, History
of Dharmasastra Vol. III (1946), pp. 1-2 and 167.
18 Narada lays down further that, when animals or their property has been taken away forcibly,
"experienced men shall trace it from the place where it has been taken., Surendernath Sen,
Administrative System ofMarathas (1925), p. 511.
19 These smritis state that such restitution was to be made by the officers and wardens of the country or the
headman or the owners of pasture lands and forests. Losses on the roads were to be made good by "the
officers appointed to arrest thieves" or "the whole village" or "the surrounding five or ten villages" .,ibid.
13
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There are also instances to show that criminals were dealt by the
village authorities. 2o The Sukranitisara states that the Headman is to be alert in
protecting the villages from thieves and robbers. 21
There is ample evidence of a security organization in the Harappan
civilization. Indian merchants had established colonies in the far-flung parts of
the then known world and undertook prolonged maritime journeys. They had
evidently employed security guards to ensure smooth trading ventures. An
interesting Harappan seal shows the figure of a man holding a stick, which has
now been interpreted as portraying Dandadhar. It seems that this is the first
pictorial representation of a 'police man,.z2 It is also pointed out that detection
of crimes, arrest of the suspects, protection of civil population and prevention
of illegal acts were the basic functions of the police. 23
Police during Mauryan Period (320-548 AD)
It is evident from the history of India that the ancient kings evolved

an indigenous system of policing even before the British thought of a regular
police system. Being a department of the State, Police system was well
established during the Imperial Rule of the Mauryas and Guptas. Kautilya's
Arthashastra describes some important characteristics of modem police

system such as vigilance and surveillance. 24

20

The Brihaspatismriti (300-500 A.D) states that, "when there was trouble from robbers, each house
was to send one able bodied armed man to the help of the village. Criminals were, in the fIrst
instance, dealt with by the village authorities. When the local force was not found adequate, police
and military soldiers were sent by the higher authorities to apprehend dacoits. The purapals were
in charge of administration of towns, who had to preserve law and order by means of police, secret
agents and troops., Altekar, A.S., State and Government in Ancient India (1958), pp. 204,254 and

348.
21

22

23

24

This text mentions the Paratihara, a Sudra, as the guard at the gate of the village wall who should
be of strong body, profIcient in arms and humble,. op.cit., p. 155.
Danda which symbolized the coercive power of the state, was adequately supported by moral and
spiritual applications. It was never arbitrary or ruthless; and at the same time, it was the fIrst basic
postulation responsible for the birth of a police system., Id., pp. 54-55.
Sukla Das, Crime and Punishment in Ancient India (1977), p. 83.
Giriraj Shah, Encyclopedia o/Crime, Police and Judicial System (1999), p. 7.
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Though the police had functioned in a rudimentary fashion since
the Vedic period, the credit for creating a separate agency of police with the
specific powers of administration, implementation and enforcement of laws
and regulations, and for the prevention of crimes, their investigation, and the
prosecution of criminals goes to Kautilya. Kautilya held the view of
Yajnavalkya that detection, arrest and prevention of illegal acts were the main
functions of police. 2S
Kautilya, who framed an elaborate system of policing and laid
down several grades of bureaucracy, could rightly be called the father of the
modem concept of police. Dandaniti propounded by Kautilya in Arthasastra
was the science of dealing with crimes and punishments. Later Danda became
the essence of the Government. During the Mauryan period, the agrarian
population was drifting towards towns. Some of these uprooted people took to
crime and threatened the city elite. In Arthasastra, references are there to show
that during that period, administrators were forced to impose stringent curfew
since there were professional thieves in operation. Such a crime situation was
required to be tackled through the police officers, soldiers and security agents,
who served as detectives. 26
The Maurya Empire was truly a Police State. Police duties were
perfonned by a large number of individuals of various categories including
government servants of numerous departments. 27The frontiers of the kingdom
were to be fortified and protected and the officials appointed for the purpose
were known as Antapal. Military assistance was afforded to the police force
when it was needed. 28

2S

26
27
28

Sukla Das, op. cif., p. 83.
M.B.Chande, op. cif., p. 55.
Giriraj Shah, op. cif., p. 4&18.
Sukla Das, op. cif., pp. 84-85.
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Kautilya advises the King to have his spies controlled by reliable
and capable ministers. The Arthasastra contains amazingly interesting
accounts of the work of individual spies, whose names are given and whose
subterfuges and disguises are described. 29
The chief police officer during the time of Kalidasa was the
Nagaraka. Generaly a Nagaraka was assisted by constables (Raksinah). The

duties of the Nagarakas, who later came to be known as Kotwal, have been
defined in detail by Kautilya. As per contemporary municipal laws, masters of
houses were to report the arrival or departure of strangers and wayfarers and
catch persons of doubtful character and those possessing destructive weapons.
Suspicious persons were to be arrested and punished. Even persons throwing
waste on the street were to be punished. The Nagarakas were expected to
maintain law and order and look after the administration of jails and check up
daily the defence of the city. He had to take into custody of the lost property.
Elaborate arrangements were made for protection from fire. 3o
The Danvarika was the warden of police. He was responsible for
keeping strict vigilance on the management of the Royal Palace. Similarly,
Antervansika was probably a lady officer whose function was to maintain

vigilance on the ladies of the Royal household. The Dandapal, the Durgapala
and the Antpala were probably military officers but they used to discharge a
good deal of police functions as well. The Dandapala later on came to be
known as Dandaparika when he was treated as a total police officer.
Similarly, Durgapala came to be known as Kotapala and was a police officer.
The Antapala was not only the warden of the frontier but also was the
guardian for the safe up-keep of the roads. He was responsible for making the
29

30

I.C. Curry, op. cit., pp. 19-20. Chanakya mentions spies of five categories: idlers who appear nonserious, astrologers and palmists in whom people readily confide. Nurses, cooks, prostitutes and
women mendicants were regularly trained and employed by the State, Giriraj Shah, Encyclopedia
of Crime, Police and Judicial System (1999), p. 4.
Giriraj Shah,op. cit., p. 19.
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roads free of robbers; the Atavikas were the forest tribes who made very good
police soldiers particularly for operation in the forest area. 31
The policing system of Kautilya was on two distinct lines; i.e.
civilian departments entrusted with police powers and a cadre of regular police
officers. 32 He had conferred police powers on almost all the departments,
which had public dealings. 33
Police Administration in South India

In contrast to the earlier Hindu Kingdoms, the organisation of the
police received considerable attention in the medieval Vijayanagar Empire.
There were two types of police, Royal police and People's police. In the
provinces, the Nayakas who were responsible for the preservation of order in
their jurisdiction appointed Kavalgars. They were drawn from the criminal
tribes and their duty was to prevent thefts. They appointed in turn Teliyaris
who were liable to be punished if they did not discharge their duties
properly.34
The police system during Asoka's reign underwent a change after
the Kalinga conquest. The Mouryan system of administration which was
Aparna Srivastava, Role ofPolice in a Changing SOCiety (1999), pp. 5-6.
The cadre of regular police officers comprised of the rural and urban branches, which functioned
on similar lines. The hardcore was composed of three-tier system; namely:
1) essentially for the rural areas - Pradesta,
2) for urban area - Nagarka, and
3) at the top of rural and urban areas - Sthamikas.
The most junior rank was the Gopaa. Police headquarters were located in the capital with
representative police officers in all principal centres and important villages. These were stationed
in the midst of 800 villages (Sthaniya); 400 villages (Mukha); 200 villages (Kharavatas); and 10
villages (Sangrahana). Samaharta was a senior officer of the Central Government and variously
characterised as Home Minister, Finance Minister, and the Administrator headed by the law and
order machinery with a countrywide jurisdiction. The suppression of crime and maintenance of
law and order was his ultimate responsibility. He had several competent secret agents to report on
criminals and anti-social elements, including dishonest officials. He asserted the royal writ. The
officers concerned with the maintenance of law and order, investigation of criminal cases and the
punishment of criminals worked under him.
33 Ibid.
34 Giriraj Shah, op. cit., p. 26.
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32
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previously based on rigorous police and espIOnage organisation was now
tempered and moderated by the Buddhist philosophy, piety and non-violence.
During the reign of Asoka the Mahamatras were the highest executive officers
in a province responsible for overall peace and order. Pradesikas were under
Mahamatras and they were responsible for collection of revenue and

maintenance of peace, law and order as well as for administration of justice.
Rajjukas ranked next to the pradesikas with absolute powers in matters of

rewards and punishments. The Ayuktas were a kind of village police and they
were responsible to Rajjukas and Pradesikas. The Prativedakas were
responsible for collection of intelligence regarding the affairs of the state and
those of the people. 35
After Ashoka, Kusanas were the link between Mauryans and
Guptas and they tried to modify the administrative machinery by intermingling the traditions of India and the political ideas, which they inherited
from the Central Asia. The officers were the compatriots or close relations of
the rulers. 36
Administration under the Guptas

During the Gupta period the police officers were named as
Dandika, Chauro, Dhanmika and Dandaparika. 37 They had only police duties

and they were subordinates to Dandika. Nagar Shreshthi was responsible for
peace and security of the city. Inscriptions of the later Gupta period refer to
police officers like Chatas and Bhatas. A new officer known as Rabasika or
Rahasaga was in-charge of the secret and confidential matters. 38

3S

36
37

38

. p. 7.
Apama S·
nvastava, Op.Clt.,
M.B.Chande, op.cit., p. 59.
Dandaparikas, also called Dandodharanikas were officers, responsible for maintaining peace and
order in the country.
A
S nvastava,
'
. p. 8.
pama
Op.Clt.,
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Police under Islamic Rulers

The Islamic rulers evolved a police system which consisted of a
large police force of detective police, spies and postal officials. The Sultan
appointed faujdars who exercised control over the military police and carried
out Sultan's orders within their respective jurisdiction. 39 Another important
official was Amir-i-dad, who performed both executive and judicial functions.
Muhtasib was an officer entrusted with religious, municipal, police and all

other heterogenius duties. A Kotwal was a minor luminary under the
Muhtasib, who performed police duties in the cities. He performed the routine

duties of the police department including the patrolling of the city at night,
guarding of the thoroughfares, maintenance of records of all arrivals and
departures of strangers etc. Amir-i-dad controlled the Muhtasib, the Kotwal,
and the police. 4o
Vitality and strength into this system was infused by Sher Shah in
the early 16th century by retaining the traditional principle of the local
responsibility. He held the village headman responsible for the safety of the
area within his village. It can, therefore, be said that the Sultanate period of
Indian History was marked with the rudimentary characteristics of the modem
police system. 41
Police under Mughals and Marathas

The ideas which we have already seen to be the basis of Indian
indigenous police system survived unchanged in the Mughal times. 42The
Mughals followed by the Marathas developed an organised system of policing.
During the Mughal period, police duties were entrusted to an officer, called

39
40

41

42

R. P, Tripatbi, Some Aspects of Muslim Administration (1956), pp. 280-281.
Supra n. 14, pp. 19-22.
Giriraj Shah, op.cit., p. 8.
I.C. Curry, op.cit., p. 20.
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Kotwal, who being the chief of the city, had not only to maintain peace and

order in the city but was also in charge of the entire town. He was a Royal
favourite because he was the head of the official spy organisation in the city. 43
The administration of the province was under the Subedar, assisted
by Faujdars, who were in-charge of sub-divisions. The Mughal Faujdar was
responsible for both revenue and police administration of his jurisdiction, and
as such was the nearest parallel of the present-day District Magistrate. Faujdar
was assisted by Thanedars, charged exclusively with the police duties. 44 The
Marathas also adopted the same pattern of maintaining the urban police by the
State. Neither the Mughals nor the Marathas, however, introduced novel
innovation in organizing the rural police. 45
The Marathas, however, evolved a system based on a synthesis of
the Mughal and the early Hindu models. There were panchayats with their
own watch and ward and judicial machinery under paternal supervision. It was
upto the police to device its own procedures of investigation of the accused in
order to extract the truth from him.46

British Period
The British inherited several indigenous police systems from their
Mughal and other contemporary predecessors. They organized it and
developed it on a more or less unifonn pattern throughout India. They tried

43
44

45

46

The details of this functionary have been given in the Ain-i-Akbari, Supra n 14, pp. 23-24.
Ibid.
They merely maintained the traditional system of local responsibility for local crimes and made the
village headman and his subordinate watchmen (the chowkidars) responsible for the prevention and
detection of crimes in villages. The local responsibility survived even after the assumption of
political power by the English East India Company. Giriraj Shah, op. cit., p. 8.
References of using the ordeals in ancient times by the investigating agencies is found in Kane's
Dharmasastra. There are also references of third degree methods used by the police in extracting
the confessions in Kautilya Arthasastra. The use of third degree methods by police in ancient and
medieval India in investigations cannot be denied. In absence of any laid down procedures, such
procedures involving torture seem to have been used by the police in investigations of crime.
Kamal Saini,police investigations: Procedural dimensions. Law and methods (2000) pp. 10-11.
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different experiments in different provinces to have a police system suited for
their purpose. 47
The period of British rule saw the emergence of a centralised police
force based on provinces and aided by the armed components of the same
force. The permanent settlement which was introduced in parts of the country
brought with it a system of police subordinates being in charge of small areas
in the countryside. 48
The history of police administration in British India between 1757
and 1860 was a long series of experiments passing through three distinct
phases, viz., (a) the formative phase (Bengal, 1757-1792); (b) the second
phase, 1793 to 1835; and (c) the third phase, 1836 to 1860.
Warren Hastings was the first British statesman who made a serious
attempt to institute a system of police in India. Those police personnel who
were found guilty of neglecting their duties were dismissed or fined. 49 In 1774,
he restored the institution of Faujdars for the suppression of violent crimes
and for the communication of intelligence, with the help of Zamindars. He
established a separate office to receive and collate the information collected by
the faujdars. This office was the 'germ from which sprang the fully developed
police system of modem India. 5o
A body of militia was formed, which served as night-watches
against robbery. It performed duties which now appertain to the civil police.
The police was entirely confined to each district under the Collector and there
was no general

supervision

whatsoever,

there

existed

no

regular

communication from one district to another or to any central office on the
47

48
49

SQ

Giriraj Shah, op. cit., p. 8.
Karnal Saini, op. cit., p. 11.
The Regulation No. 35 dated 21 August 1872; Also see J.E. Colebrooke, Supplement to Digest of
Bengal Regulations and Laws (1887), pp. 7, 13.
Curry,op. cit., p. 25.
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several points of police business which so imperatively required co-ordination
of thought and action. 51
By 1761 dacoits had the protection of the Zamindars and other
Local Officials. Crime and violation of public order had assumed a critical
proportion necessitating urgent remedial measures and action. Therefore
Warren Hastings proposed to restore the posts of Foujdars 52 for controlling
crime. Zamindars were required to assist the Foujdars. As these arrangements
were not found satisfactory on 6 April 1781, the office of faujdars was
consequently abolished and his duties were transferred to European Magistrate
who was a covenanted servant of the East India Company. 53 Cornwallis, the
then Governor General of Bengal, took the administration of Criminal Justice
out of the hands of Deputy Governor, who was a native Zamindar and
established four Councils of Circuit. 54 Each district was divided into police
jurisdiction under the charge of supervising officer called Darogah. 55
In 1771 this system was styled the Bhandari Militia, and in the
same year it was reorganised and more definitely employed on police duties.
As the results were not satisfactory, in 1778 the Grand Jury demanded a
thorough reform of the Police. The first appointment of an executive Chief of
Police followed in 1779 with the title of 'Lieutenant of Police'. At that date
there was a Superintendent of Police in Calcutta. 56
Following Cornwallis, both Wellesley and Bentinck tried to cope
with the flood of crime. Wellesley held an inquiry into police affairs in 1801,
51
52
53

54

55

56

M.B. Chande, op. cit., pp. 73-74.
The post of Foujdars was abolished in the past regime.
Curry says that all the faujdars except one at Hugly, were withdrawn., Curry, op. cit., p. 26.
A statutory measure was taken to remove the control of the Police from the Zamindars and created
posts of Magistrates of districts.
The charge of a Darogah was about 20 to 30 square miles - He had under him 20 to 30 armed
Burkundales and all the village watchmen were also under his control. In cities or towns the office
of Kotwal was continued and each ward was placed in charge of a Darogah. These reforms did not
lead to any appreciable improvement in the situation.
lC. Curry, op. cit., p. 24.
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and in 1806 Bentinck appointed a committee to consider the possibility of
improving the police system in Madras. In 1808, the post of Superintendent of
Police, analogous to the later Inspector General of Police, was created. 57
By 1813 things had reached such a pitch that the intervention of the
Court of Directors was rendered necessary, and they appointed a special
committee of their own. On receipt of the committee's report, they issued
orders in 1814. These orders, while condemning the darogah system, insisted
on the maintenance of the old village police as the best means of ensuring
internal peace. 58 However in Bengal, the darogah system was retained in an
improved form. 59
Elsewhere m India at this time the Police under the District
Magistrates were inadequately supervised and they had no superior officer
with personal responsibility for keeping crime within bounds and an adequate
organization for the purpose. 60 The District Magistrate had other functions and
he did not personally supervise the investigation of important and serious
offences. These district police, which had partly grown from the darogah
system and partly from the subordinate revenue establishments, were
commonly known as the barqandazi police. 61 The barqandazi police were
inefficient in dealing with crime. They could not even be entrusted with more
The object was to have an officer at the capital of the province who could co-ordinate the activities
of district police authorities for the purpose of crime control and prevention of public disorder. In
1808, House of Commons appointed Select Committee to enquire into the affairs of the East India
Company. The report issued in 1812, extensively dwelt upon the state of crime and police
particularly in Bengal. The general conditions throughout British India were not very much
different. It admitted at the very outset that the establishment of efficient police was the object of
first importance. Some of the recommendations of the Bird Committee were accepted and acted
upon. The separation of police functions from revenue and judicial area was implemented and a
District Superintendent of Police was provided for each district solely for supervision over the
police. The organizational restructuring of the police and better salary conditions had to be
languished for another twenty years and the regular police force was continued to be small and
ineffective. M.B. Chande, op. cit., pp. 72 & 73.
58 Their most far-reaching direction was one by which the duties of District Magistrate and control of
the police were transferred from the District Judge, with whom they then rested, to the Collector.
59 J.C. Curry, op. cif., pp. 27-28.
60 Sir Thomas Metcalfe circulated a number of questions throughout India to study the efficiency of
Police and appointed a committee in 1838 to consider the replies. This Committee found that the
chief cause of inefficiency was inadequate supervision.
61 The name came from the Persian words barq and andaz and means 'a thrower oflightning'.
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than a small number of arms, so they were useless for such purposes as
escorting treasure, guarding treasuries and suppressing disturbances. Troops
had to be employed on these duties, and this, of course, reacted unfavourably
on military efficiency.62
In the Madras Presidency, Thomas Munro continued the indigenous
system. Since several defects of this system were brought to light, in 1851, the
police system was reorganised on Napier's model63 that had proved successful in
Sind. The basis of the Sind Model was adopted elsewhere in India. As a result,
the police systems developed in the various provinces were not exactly uniform,
but they have acquired certain similarities by the middle of the 19th century.64
The Bombay Government took over the administration of the
territories of the Peshwas in Poona in 1817. At first the functions of judge,
magistrate and head of the police were combined in the hands of one man. In

1826 the duties of judge and magistrate were separated. 65 At that time the
Sadar Fouzdari Adalat, or chief criminal court, was constituted with powers of
general control over the police. 66
This system worked largely through informers and spies. As this
system worked so well, it was extended to Patna, Benares and Bareilly. It
continued to flourish until the end of the 'twenties', when the office of
Divisional Commissioner was created. The powers of superintendence over the
le. Curry, op. cif., p. 32.
In 1843, Sir Charles Napier annexed Sindh province. He realised that only WIder a recognised
organisation, the police could function properly and produce desired results and he took, as his
model, the Royal Irish Constabulary. Napier's system was based on two principles: fIrstly, the
police must be completely separated from the military and they must be an independent body to
assist the collectors in discharging their responsibilities for law and order but WIder their own
officers. There was an Inspector General of police for the entire territory, with superintendents in
each district. The superintendent was responsible to the Inspector General as well as Collector. This
experiment was successful and its broad framework was used to recognise police administration.
The main principles of Napier's model were not altered even by the police Commission of 1860,
which designed the present police force for India. Aparna Srivastava, op. cif., p. 8.
64 Giriraj Shah, op. cif., p. 9.
65 By Regulation XII of 1827 effect was given to the orders of the Court of Directors (the orders of
1814), and the police system was made to conform in all essentials so that of Madras.
66 I.C. Curry, op. cif., pp. 28-29.
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police of a number of districts were then transferred to the new Commissioners,
while the executive charge of the district police was left in the hands of the
collector, who had now acquired the functions of District Magistrate.
In 1844, there was a marked increase in the incidence of property
offences with violence and once again it was advocated to unify the functions of
the Collector, the Magistrate and police in the same functionary, i.e. the District
Magistrate. In 1848, Governor of Bombay also took steps to re-organise the
policing of the province. 67 In September 1859, The Madras Police Act68 was
passed by the Government of India and the broad principles enunciated in it
were accepted for almost universal application throughout the country.69
Police Commission, 1860

As a result of the revolt of 1857 the British felt the need to develop
a uniform police administration for the whole of British India. Accordingly a
Police Commission was appointed in 1860. 70 The Commission was directed to
examine all systems of police existing in India. 71
The leading features of all these ameliorative measures were :
a) Police became a distinct department under the direct supervision of the Government, its
members of all grades were divested of judicial functions and were under the exclusive control
and management of their own officers;
b) The District Magistrate was to be kept fully and intimately informed and acquainted with the
distributions and administration of the police. The police should execute all his lawful
commands. But he will not interfere with the internal economy and arrangements of the
district corps for which its own officers were to be responsible;
c) The revival of the village police was also envisaged under the direct supervision of the district
Police and disbandment or reduction of para-military police; M.B. Chande, op. cif., p. 77.
68 Act XXIV of 1859.
69 M.B. Chande, op. cif., p. 77.
70 G"mraJ. Shah,op. CIf.,
. p. 9.
71 The Commission was directed to draft proposals subject to the following general principles:
a) The Indian Police to be subject to the Civil Government, and its duties to be civil, not military;
b) Its functions to be (a) protective (as to the public) and repressive (as to the criminal); (b)
detective; police and judicial functions being separated;
c) The organisation and discipline of the force to be similar to that of the Indian Army and to be
centralized in the hands of the executive Government;
d) The pay of the lowest ranks to be superior to that of an unskilled labourer;
e) The interior economy of the force to be in the hands of police officer;
f) There was only to be one force in any locality, not one under the police officer and one under a
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Magistrate;
g) The village police to be used primarily as sources of information and not employed on executive
duties, lC. Curry, op. cif., p. 33.
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The Commission recommended that a Civil Police Force should be
fonned in every part of India on the model of the British Constabulary Forces,
and that it should be organised on a provincial basis. The police powers of
Commissioners should be abolished and for each province an Inspector General of Police should be appointed to be responsible to the provincial
government for the control of the provincial force. The duties of the latter
should be the maintenance of the peace, the prevention and detection of crime,
the escorting and guarding of prisoners and treasure. The village police should
be supervised in all their public duties by the Superintendent of Police with a
view to making them a useful supplement to the regular constabulary.72
The indigenous village police institutions, which the British took
over from their predecessors, were modified to suit the changing
circumstances but its importance gradually diminished.

The British

Government developed a hierarchical structure for the police organisation and
personnel management. The police administration that was evolved by the
British during 1861-1902 did play an important role in the maintenance of
British Empire in India. Above all, it became the basis on which the police
organisation in Independent India was built. 73

The Police Conunission, inter alia, recommended that :
a) The police under each local govenunent or administration should constitute one force and be
under the officer to be styled Inspector General of Police in whom should be vested the control
over the organisation, the responsibility of maintaining it in a state of efficiency by proper
attention to its training and discipline, internal economy and its general re-arrangement through
its own officers;
b) In the large districts there should also be a European Officer to assist the District
Superintendent of Police;
c) The subordinate police force should be comprised of (a) Inspector of Police
(EuropeanlEurasian or native) (b) Head Constables (c) Sergeants who would be subordinate to
the Head Constables and (d) Constables who should be divided into three grades of pay;
d) The force in each district should be divided into appropriate police sub-divisions;
e) The Head Constable was to be in charge of police parties located at Station Houses;
f) Wherever practicable, men of the police force should be enrolled from the province in which
they serve;
g) Residential quarters should be provided at the cost of the State and that accommodation of the
families of the police should be discretional with the local govenunent;
h) Suitable but inexpensive, uniforms should be provided for all grades of the police under each
local Govenunent and the uniforms should be furnished to all officers of police below the rank
of Inspectors at the cost of the State, M.B. Chande, op. cit., pp. 78-79.
73 J.C. Madan, Indian Police (Its Development up to 1905): A Historical Analysis (1980), p. xiv.
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Changes through the Indian Police Act of 1861

The Police Act of 1861 was the first endeavour to introduce a lawenforcing agency with a uniform structure in the greater part of India. Though
this Act was a major departure from the old system, it retained some of the
features of the old system. The darogha, for example, was retained, under the
name, the Sub-Inspector of police. The police system created by the Act of
1861 has been retained in independent India.

74

Under this Act the entire police establishment under State
Government was deemed to be one police force. The administration of the
police was vested with the Inspector General of Police and such Deputy
Inspectors General and Assistant Inspectors General as the State Government
may deem fit. The Indian Police Act 1861 was enacted on the model of the
Madras Act, making the police at the district level function under the control
and direction of the Chief Executive of the district, the District Magistrate.
The police force since then remained an instrument in the hands of the State
Government. 75
The insistence on prompt obedience and execution of all orders
lawfully issued by any competent authority underlines the total submission of
police to executive authority and provides immense scope for the executive to
use police for implementing decisions which may not be spelt out in any law,
rule, or regulation. An average policeman would deem an order to be a lawful
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A
S·
. p. 8 .
pama
nvastava, op. Clt.,
This position is very clearly reflected in the manner in which police role, duties, powers and
responsibilities have been spelt in the Police Act of 1861.According to section 23 of the Act,
police are required to: prevent the connnission of offences and public nuisances; detected and bring
offenders to justice; apprehend all persons whom the police are legally authorised to apprehend;
collect and communicate intelligence affecting the public peace; obey and execute all orders and
warrants lawfully issued to them by any competent authority; take charge of unclaimed property
and furnish an inventory thereof to the Magistrate of the District, and be guided by his orders
regarding their disposal; keep order on the public roads, through fares, ghats, landing places and at
all other places of public resort; and prevent obstructions on the occasions of assembles and
processions on the public roads, Giriraj Shah,op. cit., p. 121.
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order provided it comes to him from some one above in the hierarchy. He
would not have sufficient knowledge and freedom to check whether there is
any enabling provision in any law for such an order to be issued. The present
position is very much the same. 76
The repressive role of the police, spelt out in the Police Act of
1861, was further stressed by the Indian Penal Code and Criminal Procedure
Code which were also enacted in 1861. 77 Such laws were enacted to enable the
police to suppress nationalist aspirations and political dissent to preserve the
British rule in India. The police force as well as the entire criminal Justice was
designed to preserve and perpetuate the exploitative colonial structure created

by the British. British would not have liked 1857 to be repeated. They
therefore, armed themselves carefully with various enactments and a strong
police force. This is evident from the comment made by the Police
Commission, set by Lord Curzon in 1902, which opined:
The Police is far from efficient, it is defective

In

training and

Organisation; it is inadequately supervised; it is generally regarded
as corrupt and oppressive; and it has utterly failed to secure the
confidence of the people. 78
The Government of India was not prepared to accept the strictures
passed by the Commission. Instead of that it qualified the remarks of the
Commission by recording that, " ... there were honest and efficient officers of
all grades, and the lamentable picture of police inefficiency and corruption
was not of universal experience". 79

76
77
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79

A
S nvastava,
'
. p. 8.
parna
op Clt.,
In both the codes, the duties of the police in case of offences against the security of the state and
maintenance of peace and public order were given procedence over the basic police duties of
investigation and trial of criminal of fences.
Aparna Srivastava, op cit., p. 16.
Chaturvedi S.K., Police and Emerging Challenges (1988), p. 15.
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Thus the British had carefully designed a police force that was
repressive in nature. They neither tried to bring any reform, nor to improve the
image of the police. As the nationalist movement gained momentum, the police
were used increasingly to suppress their own countrymen. They had to wield
lathis and use firearms against their compatriots only to protect an alien rule. 80
European Military Officers as Police Officers
In 1864, Inspector General of police was used to be generally an
I.C.S. or a Military Officer. In 1885 an Inspector General of Police was
appointed as police administrator. The immediate administration of the Madras
City Police was, subject to the authority of Inspector General of Police, vested
in the Commissioner of Police. In Bombay, the office of the Police
Commissioner had been abolished in 1860 on the ground that its existence 'had
produced friction in the administration' and the duties of the post were
transferred to the Revenue Commissioner. This arrangement continued till
1881. For the reorganization of village police, necessary steps were taken

through suitable legislations between 1870 and 1883 in the various provinces of
the country.8I In 1866, the Calcutta Police Act was enacted. The Act entrusted
the administration of Police to the Commissioner of Police, Calcutta.
In 1879 the appointment of Military officers was discontinued.
Police Officers were to be recruited from other branches of the service, such as
Deputy Collectors and subordinate judges. In 1892 it was decided that certain
proportion of Officers for the Indian Police should be recruited from the
competition test being held in England for the Indian Forest Service, as an
experimental measure. 82
Special Acts were passed in every area of civil disturbances. 83 For
similar reasons a separate detective department was formed to control the Thagi
80
81

82
83

Aparna Srivastava, op. cit., p. 17.
M.B. Chande, op. cit., p. 81.
Giriraj Shah, op. cit., p. 122.
The Bengal Military Police Act of 1892 and various alike provincial Acts were passed for creating
an organization of para-military force for effective suppression of civil disturbances.
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menace. In 1887, a system of competitive examination for higher appointments
in the police was introduced mostly for Europeans although it was felt at the
same time to take in some Indians in the Superior Police Service. A few
appointments in the rank of the Assistant Superintendent of Police were,
therefore, thrown open to selected Inspectors, but it was rarely given effect to.
Certain backward areas like the Punjab Frontier Districts, now the North-West
Frontier Province, were not ready for the new constabulary; and the old
barqandazi police and even one or two semi-military irregular forces survived
here and there. The essence of that system was that police organization should
be by provinces and that within the provinces police should be recruited,
trained, disciplined and controlled by their own British officers. 84
There is one great advantage in the organization of the Police Force
on a provincial as opposed to a more local basis. It makes for co-ordination
and economy. Co-ordination is of great importance for the purpose of dealing
with criminals whose operations extend over large areas. This is obviously the
case with individual criminals, and, a fortiori, with the gangs of robbers called
dacoits with whom the Indian Police are constantly called upon to deal. 85
In place of the district system with the Police subject to general
control by the District Magistrate, the City Police Forces are under the
direction and control of a Commissioner of Police who is directly subordinate
to the Provincial Government. They are administered under separate Police
Acts applicable to each city.86
In 1887, due to financial stringency, a substantial reduction was
made in the police force resulting in an increase in crime and general
inefficiency. By 1900, it was manifest that the system introduced in 1860, had
failed to remain efficient. Therefore, in 1902, Viceroy Curzon ordered the
formation of Indian Police Commission for the whole of India to make careful
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Supra n. 81, p. 80.
I.e. Curry, op. cit., pp. 36-47.
Id., p. 48.
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enqumes into the maladies of the Policing System of India, and suggest
suitable measures for their overall improvement. When this Commission was
appointed, the Police Act of 1861 had been in operation for forty years and the
basic reason for police brutality, obtaining confessions, had ceased to exist as
many as thirty years before.

87

Indian Police Commission 1902-03

The Government of India examined the recommendations of the
Police Commission and passed orders on the Report of the Commission on
21 st March 1905.
The Commission made a comprehensive enquiry in to the working
of the police, recruitment and training, strengths, pay efficiency etc. It made
several recommendations that were implemented in the different provinces
and phases through a number of enactments, rules and regulations for the
improvement of procedures in many matters. 88
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M.B. Chande, op. cit., p. 83.
The Commission accepted the organizational set-up prescribed by the 1860 Police Commission and
recommended that the post of Inspector General of Police should be filled by a selected District
Magistrate and the province should be divided into ranges, each range under a Deputy Inspector
General of Police. The Commission also postulated: (i) that the police force should consist of (a) an
European service to be recruited entirely in England (b) a provincial service to be recruited entirely
in India. There should be an upper subordinate service consisting of Inspectors and Sub-Inspectors
and lower subordinate service consisting of Head Constables and Constables; (ii) that there should
be a single Police Act for the whole of India; (iii) that each district should be divided into circles
consisting of 5 to 8 police stations, except in case of large towns, the area which should fonn a
circle and that an Inspector should be put in-charge of each circle to supervise the police work; (iv)
the strength of the police force was to be increased according to the yardstick fixed for that
purpose; (v) in the presidency towns there should be Commissioner of Police (under the Inspector
General of Police or independently under the government) and he should retain much wider powers
than were accorded to the District Superintendent of Police; (vi) that the Provincial Training School
should be established in every large province; (vii) that the responsibility of the District Magistrate
for the criminal administration of the district must be preserved and that he should have authority
over the police, but this authority should be of the nature of general control and direction and not
detailed intervention; (viii) that it was of paramount importance to develop and foster the existing
village agency for police work. The Commission also projected the principle that residential
quarters should be provided for the police at the cost of the state. Another interesting observation
of the Commission was that "no separate class of clerks, writers or ministerial officials shall be
allowed in the police and that all duties connected with writing and accounts be perfonned by the
emolled men of the forces", M.B. Chande, op. cit., pp. 85-87.
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The Government of India examined the recommendations of the
Police Commission and accepted them with modifications with a view to
improve administrative work even at the village level. 89 The village Chaukidar
was placed under the Nambardar so that the village affairs may be handled
without referring petty matters to the police officers. The supervision and
control of the village headman was the responsibility of the Collector or the
Deputy Commissioner and their subordinates. The pay scale of the lower rank
of policemen was raised. The recruitment of the Sub-Inspectors was to be
directed to include certain percentage of the Head Constables of the staff.
Some training facilities were also provided to the Constables and Head
Constables in the Central Schools maintained by the Government. The posts of
the Inspectors were to be filled in by selection out of the rank of SubInspectors giving latitude of direct appointment up to ten per cent only. The
recruitment to the post of Assistant Superintendent was to be made through a
competitive examination in England open to young men of 18 to 20 years of
age who would later on be promoted as Superintendents after getting training
for two years at an English residential university with a Board of Indian
Studies before joining the assignment. But, training for one session at a
training school for police officers was necessary. The posts of Deputy
Superintendents were also created for the same functions as that of Assistant
Superintendents.
The Government also decided that a selected District Magistrate
should hold the post of the Inspector General. A Criminal Investigation
Department was also created at the provincial level and the Railway police
was placed under the same Deputy Inspector General who was entrusted with
the work of Criminal Investigation Department. The District Magistrate
remained as the Head of the District in the matter of the Criminal
Administration. The character and the pattern of police administration
89

The Government passed orders on the Report of the Conunission on 21 sI March, 1905.
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remained as before because the recommendations of the Police Commission
Report of 1902 did not make any material change. 9o

Post-independence Period
A new era began for the people of India with independence in

1947.91 In the post-independence period there is a hangover of the British days
when the police force was distrusted and considered as something distant from
the citizens.92 A National Police Academy was established in 1948 for the
initial and advanced training ofl.P.S Officers. 93
A Biennial Conference of the Inspectors General of India (1958)
and an Annual Conference of the Deputy Inspectors-General, C.I.D was
introduced to discuss matters relating to the police and suggests measures for
improvement in the police work. As a result of the discussion in these
conferences, the idea of forming a 'Police Science Congress on the lines of the
Indian Science Congress' was mooted in 1958. It was felt that a congress of
this type would enable police officers to enrich their knowledge and broaden
their outlook. Accordingly the First Police Science Congress known as 'All
India Police Science Congress 1960' was held in Patna from 25 th August to
26th August 1960, discussed on the police organisation and administration,
crime, applications of Science and Technology in police work and community
participation, took note ofthe social changes taken place in the country.94

An analysis of present police set-up and working reveals the fact
that one of the main hurdles in the way of Police adopting to its new role that
of a catalyst of social change is the Police Act of 1861 - the Bible of the
90
91
92
93
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R.K. Bhardwaj, Indian Police Administration (1978), p. 4.
Mehra, Ajay K., Police in Changing India (1985), p. 10.
R.K. Bhardwaj, op. cit., p. l.
Initially, it was named as Central Police Training College. It was, later, renamed as National Police
Academy and fmally it was known as Sardar Vallabhbhai Patel Police Academy. Giriraj Shah, op.
cit., p. 12.
The Indian Police Journal, Vol. VII, No.2, Oct.1960, p.47.
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Indian Police. 95 The Police Act of 1861 is totally redundant in the present
context. It should be replaced by a new Police Act which would re-define the
role, duties, powers and responsibilities of the Police. 96

B. KERALA POLICE: A HISTORICAL PERSPECTIVE
Travancore was divided in to many small kingdoms as a result of
the century long battle which lasted from A.D 988 to A.D 1120 between the
Cholas and Cheras. In the absence of an organised central authority, the land
was divided into small areas known as desoms ruled by Desavazhis. Local
groups known Tharakuttam, Nattukuttom etc. assisted the Desavazhi in
administrative matters and these local authorities curtailed the autocratic
functioning of the Desavazhis to a certain extent. 97
During the reign of King Anizham Thirunal Marthanda Varma
(1729-58) the importance of an organised and centralised administration and
the need for enhanced armed forces to maintain was keenly felt. He utilized
Marava Force effectively to put down up raisings. The duties of police were

also carried out by such armed forces. During that period a military
comprising of 30,000 Nair soldiers (10,000 permanent and 20,000 temporary
soldiers) was available under the leadership of Marthanda Pillai. 98 On the
death of Marthanda Pilla, Dilanoi, the Command-in-chief of the forces,
provided the Travancore forces with arms and ammunitions and taught them

The Act, was designed due to situational constraints existing about a century ago, that of creating a
police force to provide the Government, with a body of men recruited and drilled on the army
pattern, yet costing less and expert in 'pulling down' mass movements - an instrument for
perpetuating British Raj. The situation today is totally different. In a democratic polity, the role of
the police is that of a social agent. Obviously their service oriented functions should be
highlighted, which are meant to provide relief to persons in distress situations.
96 National Police Commission, Second Report (1980), p. 18.
97 K. Ramesan Nair, Kerala Police Through Centuries (1985) (translation), p. 64.
98 Its origin was in the form of private armies kept and maintained by the Nair Matambimar or nobles
who proved the reigning monarchs with troops in times of war. These armies were called the Nair
Brigade because they comprised mostly people from the Nair caste., A.Sreedhara Menon, A Survey
ofKerala History Kottayam (1969), p. 259.The Nayar Brigade owed its inheritance to the still more
ancient and compact military organisation is called the Chaverpata or the 'Suicide Squads' which
came into vogue during the eleventh and twelth centuries., P.N.Kunjan Pillai, Studies in Kerala
History (1934), p. 284.
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modem modes of warfare. He also collected guns, swords etc. for the forces.
Moreover he appointed the people of his country as officers and such
reorganised forces were paraded along the streets. 99 The successor of
Marthanda Varma, Karthika Thirunal Rama Varma, gave much importance to
tax collection and related duties and built up an elaborate bureaucratic set up
under the leadership of Divan or Dalava. He divided the kingdom into various
parts and put authorities like Valiya Sarvadhikaryakar in charge of each part.
Under them worked Sarvadhikaryakar, Karyakkar

lOO

and Pravarthikar who

carried out law and order and judicial functions. Sarvadhkaryakar had
absolute power over industry, administration of justice, collection of tax etc.
All law and order issues, cases of murder, robbery and theft were handled by
those local authorities with the active participation of local people. Security
forces and important people of the locality collectively tried to find out
culprits. If they failed to find out thieves along with the stolen articles, they
had to make good for the loss by themselves. 101

The Emergence ofPolice Force
It was in 1809 that the police establishment in Travancore Started

as kaval during the reign of Ummini Thampi. He became the Divan of
Travancore in March 1809. He selected 200 men with no specific
qualifications as Kaval. 102 Rani Gauri Lakshmi Bhai (1810 - 1815) succeeded
Balarama Varma in 1810. She dismissed Diwan Ummini Tampi who had
become unpopular and appointed Resident Col. Munro as Diwan in 1811. 103
He reformed the police set up. With the clear vision of a statesman,
Col. Munro (1811 - 1814) perceived at once that the confusion and corruption
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NagamAiya. V, Travancore State Manual, Vol. 3 (1906), p. 457.
Karyakars were officers at the Taluk level.
Sankunni Menon. P, History of Travancore, (1973) (Translation), p. 165.
Ummini Thampi became the Divan with the support of Resident Macaulay after the suicide of the
Divan Veluthampi Dalava. It was as a precautionary measure against the brewing public unrest
against the British that the Kaval was organised., K.Ramesan Nair, op.cit., pp. 68-69.
A.Sreedhara Menon, op.cit., p. 319.
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in which the country was steeped arose from the unhappy combination of
civil, military and judicial functions in the kariakars. 104
With the Divanship of Col. Munro the Nair militia was totally
reorganised. The police duties which had till then been discharged by the
military were entrusted to a separate police corps, while the Nair militia was
kept as a parallel force for doing sentry and escort duties. 105 He raised the
number membership in the police force from 200 to 500 and the karyakars
were deprived of their judicial and military power. Their official designation
was changed to Thahsildar. 106 The Police was entrusted with the task of
maintaining law and order and apprehension of criminals. 107
Colonel Munro made it mandatory that all persons arrested by the
karyakars to be handed over to the police. He prevented the karyakars from

imposing penalty and from inflicting torture on such persons by keeping them
in custody. This led to the conflict between the karyakars and the Officers. 108
He severely punished the officers who were found to be corrupt, negligent and
involved in immoral activities. l09 He changed the name of Karyakars into
Tahasildars and transferred their police powers to some newly appointed
officers called Tana Nayikkans. 110
Travancore was divided into 16 Sarvadhi stations with an equal
number of Tana Narks. This improvement caused the withdrawal of the peons
from all the Proverties, retaining the same strength of police as before. lll
S.Ramanatha Aiyar, The Progressive Travancore (1923), p. 112.
Ulloor S.Parameswara Aiyer, "Col. Munro", Kerala Society Papers, Vol.II, Series 7
(NovemberI931), pp. 41-70.
106 Waiter Hamilton, East India Gazetter, 2nd ed., Vo1.2 (1828), p. 622.
107 NagamAiya, op.cit., p. 379.
log Velu Pilla.T.K, Travancore, State Manuel, Vol.4.
109 Kizhakke madathil Govindan Nair, Charithrathinte Edukal Vol. III (Manuscript) p. 86.
110 Tana nayikkanmar had the duty of investigation of cases and bringing offenders before court,
SankunniMenon, id., p. 284.
III The state of police in Travancore 1798 - 1828, Cover file No.15420 Stressing the importance of the
police in the administration, Munro said, "No fonn of government could be more calculated to
obtain a complete command over the person and property of the people or more fitted for the
purpose of oppression and of war", The Travancore Land Revenue Manual>.,.Vol. IV p. 199.
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Munro allowed the inhabitants of the locality and government servants to
apprehend thieves and rogues and to deliver them over to the local Tana. l12
Col. Munro was succeeded by Col. M.C.Dowell (1819 - 1820) and
Col. Newill (1812 - 1827) as Residents. During this period, nothing innovative
took place in police administration. Tahsildars were given police and
magisterial powers through regulation VI of 1010 M.E / 1835 A.D I13 , and they
were known under the new title 'Kotwals'. 114 Tana Na iks , Thana Peons,
Sampratis, Provertikars, Desakavalkars, Village Watchers etc. were to work
under the Tahsildar. 115
General Cull en, the British Resident (1840 - 1860s) appointed subofficers like the Pillamars and Sevakkars and formed separate town police
units. The years 1854 - 55 marked a turning point in the history of Travancore
police administration. Two new revenue divisions were formed. 116

Section 15, Chattavariyolas of 1811, Showcase Record, No. 412, Central Archives, Trivandrum.
In 1835 Swati Tirunal Rama Varma (1829-1847) asked Kandan Menon, the then Tahsildar of
Malabar to frame a code of laws in civil and criminal matters in line with British enactments. The
code drafted by him was the ftrst Code of Regulation in Travancore. It was put into the statute book
which came into force in 1010 M.E / 1835 A.D., P. Velu Pillai, Swati Tirunal Maharaja (1933)
(translation) p. 22.
114 This word is derived from the word Kottapala ie, "citadel keeper"., Suniti Kumar Chatterjee, "The
Police in Ancient India", The Indian Police Journal Centenary 1861 - 1961 Issue, pp. 11-18.
lIS V.Kristno Row, Description of the Administrative System of Travancore in the year 1844 - 1860
(1860), p. 93.
116 The two revenue divisions were the northern and southern divisions.
The Northern division
comprised Shertalai, Vaikam, Ettumanoor, Piravam, Kottayam, Changanassery, Thodupuzha,
Meenachil, Moovattupuzha, Kunnathunad, Alangad and Paravur Taluks while the Southern
Divisions included Thovala, Agastiswaram, Kalkulam, Eraniel and Vilavamkode Taluks. Two
Diwan Peishkars were appointed in each ranges and they were given the power of general control
and supervision in all magisterial and police matters, subject to the order of the Diwan as head of
the administration and as Chief Magistrate. They were empowered to act as Collectors,
Magistrates, as well as Superintendent of Police within their respective areas. The head revenue
officers of the ranges were the Tahsildars. They were also empowered to act as Sub Magistrates
and heads of police in the Taluk. Besides, there were 32 other Sub Magistrates and police Ameens
whose powers and functions were co-extensive with those of the Taluk Sub-Magistrates. Some
'extra' and 'assistant extra' police officers assisted the Magistrates and Sub-Magistrates. More
over, there were police officers, such as Kotwal, Ameenadar, Vicharippukar, Police Naik, Jemadar,
Havildar and Duffadar for apprehending criminalsand for preventing and detecting crimes.,
T.K.Velu Pillai, The Travancore State Manual, Vol. IV (1940), p. 7.

112
113

38

Towards the end of 19th century itself the rule or dominance of
British East India Company was well established in many places. The
centralized police and judicial system introduced in such places influenced
Travancore also. With the establishment of Judicial Courts in 1811, the
process of revamping of the system continued incessantly. During the period
of Colonel Munroe himself two Diwan Peshkars were appointed and in 1854
two more Divan Peshkars were appointed and the state was divided into four
revenue divisions. Each Revenue Division was under the control of a Divan
Peshkar who was vested with the powers of the present District Collector,
District Magistrate and District Police Superintendent, all combined in one.

Modernisation ofPolice
Indian Police Act of 1861 applicable to the British India attracted
the attention of many provinces. In Travancore Divan Ramaiyankar was
appointed for preparing a report on the basis of Indian Police Act.

The

reorganisation of police in Travancore based on Ramaiyankar Report was
completed in 1881. The police department was started under the leadership of
Mr.O.M. Benseley, the first Superintendent of Police of Travancore. He held
the charge for 30 years and can be considered as the father of Travancore
Police. In 1910 F.S. George became the Superintendent of Police and he was
succeeded by C.B.Kanningham.

During his tenure the designation of

Superintendent of Police was changed to Commissioner of police and most of
the powers of police officers of today were first envisaged in this
reorganisation of 1919. 117The first major outbreak in Travancore started with
the student agitation of 1921.

William H Pitt who was the Police

Commissioner of Travancore at that time started the Criminal Intelligence
Department in Police.

L.A.Bishop, the successor of Pitt introduced many

reforms of far reaching consequences in police. With the appointment of his
117

K.Ramesan Nair, op.cit, p. 161.
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successor Narayana Pillai, natives began to be appointed as police
Commissioners. The main function of police at that period was tackling the
freedom struggle. In 1939 large scale reorganization took place and the post of
Inspector General was established and the first I.G.P of Travancore was Khan
Bhahadhur Sayid Abdul Karim Sahib Suhrawady. The general Executive,
Criminal Intelligence, Reserve Forces, Special Police, Traffic Section etc.
were also formed during that period. 118The strength of police in 1947 was
3626 and Chandrasekharan Nair was appointed as Inspector General of Police.
He took charge as Inspector General on August 21 5t 1948. Before the reunion
of Travancore-Cochin State there were 3674 permanent and 2001 temporary
· Travancore P 0 1·Ice. 119
personne1 In

Police in Cochin State
Chera Empire has been known since the 15 th century A.D. Feudal
system corresponding to that in Europe was in vogue at that time. Though the
king was considered the absolute ruler of the state, the rule of each province
was in the hands of each prabhu.

Each province was divided into many

Desams, the rulers of which were known as desavazhis. The state was divided
into many nadu. Each nadu was under the control of naduvazhi. Each nadu
consisted of people of different communities. Most of the naduvazhis of 16th
century were nairs and they enforced law and order in the areas in their
jurisdictions very effectively. The control of the army was vested with nair

pramanies and in order to train the nair youths, kalaries were set up in each
desam. The military men were known as chengathakkar and they performed
the duties such as protecting travellers and merchants, guarding forts etc. It
can be presumed that "chengathukkar" had performed the duties of military
and police. 12o
118
119

120

K.Ramesan Nair, op.cif, p. 161.
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The powers of landlords and naduvazhis declined during the 18th
century and the entire state was divided into 10 kovilakathum vathilukal
(taluk). Their number was reduced to 6 in 1840. 121 Due to the reduction of
the number of Kovilakathum vathikukal and the decline of powers of local
administrators in 1907, the king became more powerful and the bureaucracy
was

also

strengthened. 122

Sarvadhikariyakar,

menon,

khizhikkar,

rnuthalpidikkar, niyogakkar etc. became power centres. As the country was
divided into taluks, each taluk was under the rule of each karyakar.

123

In

addition to tax collection they performed the duties of police and judicial
officers.

In 1812 Colonel Munroe took charge as Divan of Kochi and he

introduced some radical changes in the administrative set up. He appointed a
thananaik.

In each taluk under a thananaik

124

a police system known as

thanadar was introduced. thanadar performed the duties such as booking of
thieves, recovery of

thondy articles, seizure of smuggled goods etc. by

roaming around the area.

Many proclamations and Hukumnamas were

promulgated between 1812 and 1816 to notify the duties and powers of courts
and police in Cochin State. 125
Rama Varma (1864-1888) being a reformist ruler appointed George
Gunther to study and submit a report for the reorganisation of police and on
the basis of Gunther's report first

regulation in

1883

known

as

'Puthiyaniyamam' came into force and an independent police department was
formed in 1883. Gunther became the first Superintendent of Police in Cochin
State. Another major reorganisation took place in the year 1908 and three
Zones were created. The police-people ratio was maintained as 1: 1523 at that

The Kovilakathum Vathilukal were Kanayannoor-Kochi, Mukundapuram, Thrissur, Thalappilly,
Chittoor and Kodungalloor.
I2l K.Ramesan Nair, op.cit, p. 161.
123 Achyutha Menon.C, Cochin State manual (1911), p. 151.
124 also known as Daroga.
\2S R.Ramesan Nair, op. cit., pp. 161-162.

121

41

time. 126 Superintendent of Police in Cochin State, Gunther was followed by
R.B.Fargoosen (1895-99), R.T.D Louis (1900-91), Subba Rao (1901-06). A.J.
Fargoosen (1907-10), M.A. Chacko (1911-20) and H.W.M. Brown 127(1920_
22).

In 1921 the official designation of the Superintendent of Police was
changed to Commissioner of Police and Brown was the first Police
Commissioner of Kochi.

The posts of Inspector and Sub-Inspector were

named D.S.P. and Inspector respectively in ME 1105. A separate wing for
traffic came into existence. 128 At that time the Department consisted of 97
Officers and 580 men. Due to the premature death of Brown in 1922 the
Police Department had no head for a few days. After 22 days T .M.Krishnan,
District Judge of Thrissur was appointed as the head of Police Department.
In 1935 Village Vigilance Committees similar to those of
Travancore were organized in Kochi also and they helped a lot in the
functioning of police.

Village Vigilance Committees similar to those of

Travancore were organized in Kochi also.

These committees were

reorganized in 1935. Special care was taken to elect deserving persons in
these Committees.

Thus there were 267 Committees and 808 members

altogether. The reorganization of the Village Committees continued in the
next year also. It soon became evident that these committees were helpful in
maintaining a cordial relationship between the police and the public. The
duties of each category in the police were clearly defined in the Cochin Police
Manual published in 1941. 129
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Cochin State Administration Report, 1083, 1086, 108, K.Ramesan Nair, op. cit., pp. 169-173.
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Cochin Police Manual Vol. I (Revised 1115 Edition) (1941) and Cochin Village qffcers Manual,
Chapter 18.
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Between 1941-42 the agitation started in police and major
reshuffling occurred. As a result in 1942 a company of Armed Reserve Police
was shifted to the Nair Brigade and the Motor Transport Wing was shifted to
Emakulam and traffic wing was kept under the direct control of Police
Commissioner. In 1946 the Fire Force Wing was affiliated to the police. 13o
During 1947-48 periods a category of Deputy Commissioner was
also created. Kochi was divided into Ernakulam and Thrissur districts and
each district was placed under the control of a Deputy Commissioner.
Categories of certain Inspectors were terminated. Instead a category of an
Assistant Commissioner was created. Khan Sahib Muhammed Roshen
continued as Commissioner till 1945.

For the next one year Khan Sahib

Mohammed Habeebdeen was appointed as commissioner.

Gopalakrishna

Menon who followed Habeebdeen continued as the Commissioner till the
merger of Travancore-Kochi. 131
The Cochin Police had very cordial relationship with the
neighboring Malabar and Travancore Police.

There are reports that they

helped each other for arresting offenders. Though the Cochin police worked
more or less in the manner of Travancore Police it is notable that they did not
change the official name of the head of Department as Inspector General of
Police as in Travancore. 132

Police in Malabar
As in Cochin and Travancore law and order was maintained in
Malabar by the Naduvazhi and Desavazhi with the help of Nair soliders. 133
But after the invasion of Tippu, the situation changed and many Naduvazhis
130

K.Ramesan Nair, op. cit., p. 180.

III

Ibid.
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K.Ramesan Nair, op.cit.,p. 180.
Logan William, Malabar Manual VoU (1987), quoted in Krishna Warrier, "Village Life in Kerala
: then and now", Mathrubhumi Weekly, Vol. 13 (1935) 12 Thulam, p. 33.
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left Malabar resulting in utter chaos. 134 In the year 1800 a primitive police
known as Silbandi Police was constituted along with some other types of
police called 'kolkar, dafedars and jamedars' . In the next year the Silbandhi
police was disbanded. Later Captain Watts trained 500 armed police men and

they took over the police duties from the existing wing and an additional 1200
Kolkar were also trained for police duties. 135 After dismissing the Unit in

1810, Malabar Police came into existence. It can be seen that the Britishers
were behind the formation of police establishment in Travancore, Cochin and
in Malabar, and the reorganisation also took place almost in the same
period. 136
In 1816 a new system was introduced in Malabar and the control of
police in a village was vested in Village Adhikari, taluk police in Thasildars
and the police in important cities in Police Amins. All these have to function
under the control of District Magistrate. In this system the sipoys under the
revenue department also performed the duties of constables.

In order to

rectify the loopholes in the system, the British India Government sanctioned
the post of British Military Officers, and under them a police force was
constituted consisting of 31 native officers, two buglers and 150 sipoYS.137
The frequent revolts against the administration of the British by the
patriotic Mopalas and the murder of Malabar District Magistrate Connolly in

1855, proved the inadequacy of police force. It was in pursuance of the report
the Torture Commission in 1855 that decision was taken to establish a special
police department in Madras presidency. On the basis an order in 1857, the
police department was reorganized by creating the posts of one Chief
Commissioner, 20 District Superintendents of Police and 20 Assistant

134

III
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Madras District Gazetters, Vol. 1(1951), P. 389.
Logan, William, Malabar Manual Vol. 1(1987), p. 607.
Ravindran.T.K. 1812-Le Kurichyalahala, Vinjana Kairali, February (1977), p. 583.
Supra, n. 134.
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Superintendents of Police. William.1.Robinson of Madras Civil Service who
was well-versed in the study of British Police was appointed as the first Chief
Police Commissioner in 1858Ys The whole presidency was divided into 3
ranges and Malabar belonged to southern range.

For smooth functioning,

Malabar was divided into two divisions-North Malabar and South Malabar
with Tellichery and Calicut as headquarters respectively.

In 1906 it is

estimated that Malabar Police had 188 police officers, 1278 police men and
106 police stations.139
In 1885, a special task force was formed consisting of persons of
high caliber with strength of one British officer as Inspector, a bugler, 4
sergeants, 4 Head Constables and 80 Constables. Malappuram as the
Headquaters of the Malappuram Special Police. They were a specially selected
and trained lot with Malappuram as the Headquarters l4o •

Though they

succeeded in suppressing the riotes of 1896, this police proved to be
inadequate to control the Mopala rebellion of 1921-22. 14I Therefore, the then
South Malabar District Police Superintendent, HitchCock l42 organised a new
police force in the model of British Army and thus the Malabar Special Police
(MSP) came into existence in 1921 with 6 companies comprising of 6 British
officers 8 Subedars 16 Jamedars, 60 Havildars and 600 Constables.
Hitchcock himself was the first commandant. Of the six companies one was
terminated in 1932 and the rest were reorganised as 4 companies. During the
Second World War, the number of companies became 16. After the MSP
strike in 1946, the number was reduced to 12 companies. At the formation of
the Kerala State, 6 MSP companies were handed over to Madras State and the
Mac1ean,C.D Standing Information Regarding the Official Administation of the Madras presidency
2nd 1879, p. 168.
139 S
upra n.134, p. 340.
14() Madras Presidency Administration Report 1906-07, p. 24.
141 The waves of independence struggle that swept across the different parts of the country reached the
shores of Malabar also in the 1920 (s), Karim, Chainthra padanangal (1984), p. 661.
142 Hitch cock who was closely associated with the rebettian of Malabar was designated to with the
history of the riot, Madavan Nair.K, Malabar kalapam (1971), p. 1.
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remaining 6 companies were retained in Kerala Police. In the year 1957, 3
more companies were added to MSP during the Vimochana Samaram. 143

Police in Travancore - Cochin State
After the formation of Travancore-Cochin state, the law and order
situation was not satisfactory for a short period. After effectively tackling the
situation the attention was diverted to the re-organization of the police
force l44 . Through the pattern of the police set-up was almost similar in both
states, there were some differences. For instance, inspectors were in charge of
police stations in Travancore whereas Sub-Inspectors were in charge of
stations in Cochin. As per an order on 1-7-1950, the station charge was given
to Sub-Inspector. 37 posts of Circle Inspectors were created in the state. But
in Cochin, the post of Divisional Inspector was created above Sub-Inspector.
As Travancore-Cochin state merged with Indian Union, the state force lost its
independent existence and it became part of Union forces and deployed
outside the state. As a result of this, the internal security of the states was
vested with armed reserve force. 145 In 1951, the representatives of the Union
Public Service Commission (UPSC) visited the state and selected Shri. N.
Chandrasekharan Nair, M. Gopalan, Srinivasa Iyer, K. Sreenivasa Rao,
Krishna Pillai and T .K. Bhaskara Marar to the Indian Police Service cadre.
Thus the practice of IPS officers occupying high posts in the Police
Department started. 146

Police in Kerala
In consequence of the formation of Kerala State, certain parts of the
Travancore-Cochin state were taken away and added to Madras State and

143
I..

141
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K.Ramesan Nair, op. cit, pp. 193-195.
Chandrasekharan Nair, I.G. Smaranakal (1979), p. 146.
Travancore - Cochin Administration Report 1950-51, p. 18.
K. Ramesan Nair, op. cit., p. 201.
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certain others were added to Kerala. Kasargode area and Malabar became part
of Kerala. In police department also major changes occurred. The entire police
establishments in Malabar and Kasargode were added and 8 police stations and
16 outposts of Southern Travancore were detached from Kerala Police. The
entire State was divided into two Zones-North and South. The northern part of
Kerala

starting

from

Kottayam

became

North

Zone,

and

Kollam,

Thiruvananthapuram Districts, CID and Railways were included in South Zone.
Each Zone was placed under a Deputy Inspector General of Police and N.
Chandrasekharan Nair was appointed as the first Inspector General of Police of
Kerala. 147
After the formation of Kerala State, in order to prepare a police
manual, the post of a Superintendent of Police was created and Sri. T. Paul
was appointed in that post. On 1st November, 6 companies of MSP were
added to Kerala Police and V.N. Rajan was the Commandant. The strength of
police force except MSP and Fire Force as on 1956 was 11312. 148 The policy
of the government was that the police should not unnecessarily interfere with
the strikes of workers and other organised classes while fighting for their just
rights. "More politeness and exercise of less force" should be the slogan of
the police while dealing with the public. Prevention of crimes, tracing of
culprits, maintenance of law and order etc. Should be the job of the police.
About this new policy, A.K. Gopalan, the staunch Communist leader observes
- "It was not easy to change the traditional colonial attitude of the police. The

government has started to educate the police in their attitude towards the
public. This could not be fully implemented. But the police policy made it
clear that the police could not be sent to suppress workers in order to protect
managements and to arrest agriculturalists in order to protect the wealth of the
Zamindars.
147
143

Similarly, it was decided that the police would not be

Id.
Ramesan Nair"op.cit., p. 208.
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indiscriminately used to suppress the popular movements".149 After the
retirement of Chandrasekharan Nair as Inspector General of Police another
post of Inspector General of Police was created as Special Inspector General
of Police. Traffic, Taxation, Palace Guards, Armed Reserve Police including
MSP and SAP, Fire Service, Store Articles, Sports, Police Training School,
Finger Print Bureau, C.I.D, Special Branch and Railways were placed under
the direct supervision of the Special Inspector General of Police. Special
Branch, Crime Branch and Fire Service were recognised as in other states and
the re-organization was completed in 1958. 150
In 1961 the entire Railway Police was kept under a Superintendent
of Police with Headquarters in Thiruvananthapuram. 15I

On 14 September

1961, a Mounted Police Unit was constituted with 25 horses

In

Thiruvananthapuram.

In

In 1962 a Special Police Unit was created

Thiruvananthapuram City under the control of a Police Commissioner.
Thiruvananthapuram Rural Police District was formed by adding Railway
Police with the remaining part of Thiruvananthapuram.

Forensic Science

Laboratory was formed in Medical College Thiruvananthapuram in the same
year. In 1964 Fire Force wing was detached from Police Department and a
separate department was formed under a Director. The Police was place under
a Superintendent who was in charge of the Crime Branch. Consequently the
work load of Rural Police Superintendent was considerably reduced. That
duty was also given to the Police Commissioner. An assistant Commissioner
was appointed to assist the Commissioner.
In the early hours in the morning of the 22 nd November 1968, a
group of young people, who had broken away from the Communist Party
149
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Id.
K. Ramesan Nair, op.cit. pp. 211-212.
In 1961 two very important events occurred in the Police department. The entire Railway Police
was placed under one Superintendent as per
No. 1371H0me (A) which was formulated on 20th
March 1961 and came into force on 1sI April 1961. IS1
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anned themselves with lancers, daggers, knives and explosives attacked the
Pulpally police station. As the police was on the alert they could not carry out
their operation. But after two days, they retaliated. They murdered a wireless
operator and injured a Sub Inspector and other police men. The event in fact,
made the police aware of the necessity to rise to occasion. After a period of 13
months after the Pulpally police station incident, on 8th December 1969 at
about 2 A.M the Kuttiady police station was also attacked.

One of the

attackers died in the incident. In the same year the post of Vigilance Director
was created and appointed an Inspector General to that post. Shinkara Velu,
Inspector General of Police who succeeds M. Gopalan started Model Police
Station and made some effective measures to facilitate police-public relations.
As the creation of the Model Police Station was found to be highly successful
steps, were taken to establish similar model stations in other parts of the State
also. Police officers in the rank of Dy.S.P and below were instructed to create
at least one model police station in their jurisdiction and clear guidelines were
formulated regarding the conduct of police people. Such guidelines contained
a blue print as to how to behave with people who contact police men over the
telephone. The police men were instructed that they should address people
who call them over phone with greetings like good morning, good afternoon,
good evening, good night etc. The guidelines also insisted that the conduct of
policemen should be polite and that investigation of cases should be expedited.
Police officers in the rank of Dy.S.P and above were instructed to visit the
model police stations quite often and to give necessary instructions to those in
charge of such station. In 1973 a Special Cell for crime investigation was
created under fairly senior officers of the rank of I.G or D.I.G and in the same
year the first women Police Station in India was opened by the then Prime
Minister Smt. Indira Gandhi at Kozhikode. 152
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The primary aim of these cells was to monitor and co-ordinate
police work with regard to weaker sections of society. They looked into the
complaints against police officers about their commission or the omission with
regard to cases under the Civil Rights Act. They monitored investigation and
prosecution of such cases and collected relevant statistical data. One of the
aims of such cells was to collect intelligence and identify pockets in which
civil rights are being abused or are likely to be abused. They were supposed to
suggest ways and means to State Government to bring about tangible
improvement in the implementation of these Acts. These cells have certainly
given momentum to the departmental thinking and the working but they have
not succeeded in the implementation of the 'will of Constitution in it's letter
and spirit' .153
The designation of the Head of Police Department was changed to
Director General of Police (DGP) in the year 1981 and T.Anadhasankara Iyer
was appointed the first Director General of Police of the State. The long
cherished uniform change of Head Constables and Constables took place on

4.11.83. The first women IPS Officer Sreelakha took charge in Kerala Police
in 1987 followed by Sandhya in 1988. 154
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CHAPTER-2
A GLIMPSE OF THE HISTORY OF HUMAN
RIGHTS VIOLATIONS BY POLICE
Human rights violations in police custody can be evaluated only
from the historical and social context. A discussion on the historical aspects of
violations of human rights in police custody would be ineffective, without
having a perusal of the history of human rights in India with regard to the
persons in police custody. Human Rights denote the immutable, inalienable
and enforceable rights, which a human being can claim against the state
irrespective of the will of the national sovereign.
A. EVOLUTION OF THE CONCEPT OF HUMAN RIGHTS

The idea of 'human rights' is as old as the history of human
civilization! but the phrase 'Human Rights' as a subject of study is
comparatively recent in origin. Human rights are fundamental to our very
existence and they constitute what might be called 'sacrosanct rights' from
which no derogation can be permitted in the civilized society.2
Human Rights are those minimal rights, which every individual
must have against the state or other public authority by virtue of his being a
member of the human family, irrespective of any other consideration. 3
Human Rights can be broadly classified into political and civil
rights and economic and social rights. The political and civil rights are also
called classical rights, ideal rights or birthrights. Their distinctive feature is
that they are available to man naturally by his birth even without any positive

I

1

J

Kanan Gahrana, "Human Rights: A Conceptual Perspective", Indian Journal of International Law
Vo1.29, Nos. 3 and 4, July-Dec. 1989, p. 367.
A.S Anand., "Protection of Human Rights - Judicial Obligation or Judicial Activism", (1997) 7
S.C.C. (n.), pp. 11-24.
0.0. Basu, Human Rights in Constitutional Law (1994), p. 5.

assertion on the part of the state or others. These rights are not acquired, nor
can they be transferred, disposed of or extinguished by any act or event,
because these rights inhere universally in all human beings. The primary
correlation of duties in connection with human rights falls upon the states and
their public authorities. 4
Human rights are currently a matter of international interest and
concern for a wide variety of reasons. Some of these are deeply rooted in the
historical experience and are part of man's struggle for the realisation of all his
human valuess. The struggle for the rights of man started with the emergence
of nation states and establishment of despotic regimes towards the close of
middle Ages. As a reaction to the authoritarian and repressive regimes, history
witnessed the great political revolutions of the late seventeenth and eighteenth
centuries. 6 The phases of human rights which had, at that time been abused
were formulated into declarations and bills of rights 7 and written subsequently
in national constitutions. 8
The truth is that the concept of rights of human beings is neither
entirely western nor modern. 9 There are numerous thinkers who opine that the
history of human rights and fundamental freedoms did not begin with the

Magna-Carta, signed by King John of England in 1215, nor did the world
come to know of them for the first time through the endeavors of Locke,
Rousseau and Jefferson or the proclamation of the Declaration of
4
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E.S, Venkata Ramiah, Human Rights in a Changing World (1988), p. 104.
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Independence and the adoption of the declaration of the Rights of man and of
the citizen by the National Assembly of France in 1789. 10 The concept of
human rights in modem times can be traced to Natural Law philosophers who
propounded these rights to protect individual against the excesses of the
State. l1 The new phrase 'Human Rights' was adopted only in the present
century from the expressions previously known as 'Natural Rights' or 'Rights
of men'. Introducing the concept of 'Human Rights' it can be said that human
rights is a twentieth century name for what has been traditionally known as
'Natural Rights' or, in a more exhilarating phrase, the 'Rights of man' .12
The origin of the concept of human rights is normally traced back
in the Greco-Roman Natural Law Doctrine of Stoicism according to which a
universal force pervades all human creation and that human conduct should
therefore be judged on the basis of the law of nature and in the jus gentium
(law of nations). Human rights generally refer to a wide continuum of values
that are universal in character and can be equally claimed for all human beings
to whatever nation they may belong. 13
The rights of man have been the concern of all civilizations from
time immemorial. The concept of 'rights of man' and other fundamental
human rights were not unknown to the peoples of earlier periods. These 'rights
of man' had a place in almost all the ancient civilizations of the world. In the
Middle East, the Babylonian laws, the Assyrian laws and the little laws
provided for the protection of the rights of man. In India, the Dharma of the
Vedic period and in China, the jurisprudence of Lao-Tze and Confucius
protected rights. In the West, a number of rights, bearing some semblance to
what we call civil and political rights today, were available to a section of
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people. 14 Cicero, the great Roman jurist, tells us that the Greek Stoics, around
200-300 years B.C., developed, on the basis of what we now consider as basic
human rights, an authentic 'natural-law' theory, prescribing inviolability of
these rights. IS
The emergence of the idea of Human Rights led to the trend of
guaranteeing basic Human Rights in the basic Laws i.e. the Constitutions all
over the world as a result of democratic movements all over the world. The
Constitution of US which was drafted in 1787 was first of such examples, the
purpose of which was to withdraw certain subjects from vicissitudes of
political controversy and to place them beyond the reach of political
majorities. The UN charter, expressing faith in fundamental Human Rights in
the dignity and worth of human person, in the equal rights of man and woman,
proposing to encourage respect for Human Rights and for fundamental
freedoms for all without distinctions as to race, caste, sex, language or religion
represents a significant advancement so far as faith in and respect for Human
Rights is concemed. 16
New vistas to Human Rights of the persons in custody were opened
with the proclamation of Universal Declaration of Human Rights (UDHR) in

1948. Universal Declaration of Human Rights declaring that everyone has a
right to life, liberty and security of person 17, freedom from slavery or
servitude l8 cruel or inhuman or degrading treatment l9 and arbitrary arrest20 and
ensuring equality before laws and equal protection of laws21 represents the
most concrete and universal texture of human rights in human history.
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The endeavour for the protection of human rights of the persons in
custody against the coercive powers of the state as part of human rights
propaganda was initiated by the United Nations Organisation and expressed in
International Covenant on Civil and Political Rights (ICCPR, 1966), which
added teeth to the Universal Declaration. The above attempt was strengthened

by Standard Minimum Rules for Treatment of Prisoners (1977), Code of
Conduct for Law Enforcement Officials (1979), Principles of Medical Ethics
of Doctors in the Protection of Prisoners and Detainees against Torture (1982)
and Convention against Torture (1984). Frequently the General Assembly has
emphasized that no state can claim to be allowed to disrespect basic and
entrenched rights such as the right to life, freedom from torture and the right to
fair trial on the ground that a departure from these standards might be
permitted under national or religious laws. Yet 41st session of the U.N.
Commission on Human Rights highlighted the mass violation of human rights
of persons in the custody and they are held in conditions far worse than those
of convicted criminals.

Evolution of the Concept ofHuman Rights in India
The Indian history is warranted by the fact that human rights
jurisprudence has always occupied a place of prime importance in India's rich
legacy of historical tradition and culture. The truth is that what the West has
discovered about human rights now, India had embedded the same in its deeprooted traditions since time immemorial. 22
In India the concept of Human Rights dates back to the Vedic period or
Sutra period which, according to modem historians, will bring us down to at
least about the seventh or sixth century B.C. This is also borne out from
Sanskrit Literature. In the ancient Indian literature no mention of the
II
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condemnation of the accused is found without providing him an opportunity of
being heard. Though the philosophy of Human rights in India has come a long
weary way, yet the progress through the historical path has always remained
gradual and never lost its link with the past. 23
Ancient Hindu civilization contributed a lot to the origin of what is
now known as the human rights movement. The historical account of ancient
India proves it beyond doubt that the human rights were as much visible in the
ancient Hindu and Islamic Civilizations as in the European Christian
Civilizations. Emperor Ashoka, Prophet Mohammed and Akbar cannot be
excluded from the genealogy of human rights. 24
The concept of Human Rights in India, may be seen to have existed

m crystallization of values that are the common heritage of mankind. 2s
References, occur as early as in the Rig Veda to the three civil rights, that of

Tana (body), Skridhi (dwelling place) and Jibhasi (life). Long before Hobbes,
the Indian scriptures tell us about the importance of the freedoms of the
individual in state. The concept of Dharma, the supreme law which governed
the Sovereign and the Subjects alike covering the basic principles involved in
the theory of rights, duties and freedoms. Long before second century B.C., we
boast of elective kingship and the law of nature, which even kings had to
obey.26
The Kautilya's Arthasastra asserts:
In the happiness of the subjects lies the happiness of the king and
what is beneficial to the subjects is his own benefit. The king's
function was not conceived in terms of legislation but of protection
and this involved the protection not only of his subjects from

2J Id., p. 31.
•'4 Supra n. 10, p. 124.
25 Subbash C. Kashyap, op.cit., p. 19.
2fI S. Subramanian, op. cit., pp. 56&100.
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invasion, but also of the order of society, the right way of life for all
classes and ages (Varnasrama Dharma) as laid down in the sacred
texts. The Mahabharata explicitly sanctions revolt against a King
who is oppressive or fails in his function of protection, saying that
such a ruler is no king at all, and should be killed like a mad dog. 27
Kautilya also disapproved the theory of absolutism of king and
subordinated him to the law of duties. Similarly, Shantiparva prescribes that
king may be punished if he does not follow the path of Dharma. 28 A man,
however, was not convicted of theft simply on the ground of his being found
in possession of stolen goods as it was possible that he might have found the
article on the road dropped by a thief. So the whole matter was to be
investigated properly.

According to Mitaksara if a man was arrested on

suspicion, his case should be properly investigated and he should be given a
chance to clear himself either by proof or by an ordeal. This was akin to the
recommendations of Narada and Brhaspati. Narada further suggested that
culprits should be traced by secret spies. These secret agents should associate
with them, make friendship and carefully watch their behaviour and finally
catch them,z9
Roughly speaking two methods were employed to detect a crime.
First was by setting a thief to catch a thief and by resorting to the tracking
system. Tracking system can be said to be the ancient form of dog squad. The
second method of detection through spies was found very effective. In many
cases selection of spies had to be made cautiously in order to avoid chances of
double cross. 30 Seeds of scientific investigation can also be discovered in
Kautilya's treatise. The following extract from the Arthashastra, though
recorded centuries ago, is as fresh as many modem discourse:
27
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Any person whose body bears the signs of scaling heights; any
person whose body appears to have been scratched or wounded
with dress tom off; anyone whose legs and hands bear the signs
of rubbing or scratching, anyone whose hair and nails are either full
of dirt or are freshly broken, .anyone whose foot-prints can be
identified with those made near the house during ingress; any
person the smell of whose sweat can

be ascertained from the

house, all such persons should be interrogated and examined after
commission of crime. 3 !
It is evident from the above extract that footprints, smells, nails and

hair have been identified as tools of investigation. Our scientific methods of
investigation appear to have been born out of such observations. Kautilya dealt
with a number of other problems of crimes, as embezzlement and corruption
by government servants, detection of youths of criminal tendency, assault,
defamation, adultery, sexual intercourse with immature girls, examination of
sudden death, various methods of investigation, seizure of criminals on
suspicion and trial and use of judicial torture to elicit confession. The chief
executive officer of the State, the Collector General was responsible not only
for the collection of revenue but also for nearly all other departments of
administration. Under him were three Commissioners of Divisions, and under
them again were the Nagarikas - in later days known as Kotwals - who were
in charge of cities, while in the rural areas a regular hierarchy also existed.
Masters of houses were to report the arrival or departure of strangers on pain
of themselves being responsible for any thefts that were committed; wayfarers
to catch hold of persons possessed of destructive weapons; watchman
neglecting their duties, or stopping those whom they ought not to stop, were to
be punished; suspicious persons were to be arrested and examined and persons
throwing waste into the street were to be fined. All these matters, as well as
the general maintenance of law and order, the administration of jails, the daily
31
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inspection of the defenses of the city and the custody of lost property were the
responsibility of the Nagarika; in addition he had to enforce the elaborate
regulations for the prevention of fire, under which every householder was
required to maintain fire fighting equipment in readiness at all times. 32
There were other officials, too, who carried out what could be
regarded as police duties. There was the Superintendent of Passports, the
Superintendent of Liquor - since considerable control was exercised over the
consumption of liquor - and the Superintendent of Gambling, who had a
special responsibility for being on the look out for criminals.

Even the

Superintendent of Commerce was not free from police duties, for no second
hand or old article could be sold without his consent. Espionage is treated in
great detail in the Arthasastra. Spies were indeed wicked and assumed many
guises. The activities of spies were not restricted merely to common
criminals. 33 Even the King's ministers and army commanders were to be spied
upon and plied with all manner of temptations. Along with espionage went the
use of torture as a means of eliciting confessions. 34
The different forms and degrees of torture are described in some
detail. Here and there, however, humane touches appear and we are told for
example, that 'torture of women be half the prescribed standard', while the
aged, lunatics, pregnant women and "persons suffering from hunger, thirst, or
fatigue from journey" were not to be tortured. Kautilya was fully aware that
even an innocent person might confess under torture and he insisted that
corroborative evidence must be produced. He was perhaps well ahead of his
time in proposing fines as an alternative to the mutilations and other savage
punishments which were prescribed. 3s

)2 Kautilya Arthasastra, Part Ill, University of Bombay (1965), ChJCXXVI, p. 18.
)) Id, p. 47.
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With a view to check corruption and misuse of power, the police
officials were paid handsome salaries. Compensation and subsistence was
granted to the families of those police officials who died on duty. Grants were
given to the police officials on occasions of funerals, sickness and child birth.
All these welfare measures ensured that police officials were honest and
sincere in their duty and crime was very rare. 36
In ancient India, generally, the basis of police administration was
the separation of rural and urban wings, both of which, in any case, received

finn justice, the one from village communes, and the other from urban-based
police, and the judiciary which was also easily accessible. The absence of too
many appeals made matters less complicated.

The police enjoyed the

goodwill of the public as they were not bracketed with military force or the
intelligence organisation, which watched political suspects and spies from
other countries and clines. 37
In the sixteenth century in each village, town, city, and district,
police officers from the humblest Kavilgar to the most powerful Poligar were
appointed with gradations of rank. These Kavilgars having a concurrent
jurisdiction were charged with the internal security and tranquility of the
country. Being entrusted with the safety of the public property, armed with
the means and paid for the purpose of protecting it, they were held responsible
for all losses by theft, robbery, or depredation, for the detection and
apprehension of all public offenders of this description and for the extinction
of all offences committed by them. The formidable power thus delegated to
these Kavilgars, organised by an able minister and controlled by a despotic
government, was competent to every purpose of vigorous and energetic police.
But it was counterbalanced by a concomitant evil. Under any relaxation of the
controlling authority, the Poligars and higher officers of it attained and
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usurped a power which was employed in maintaining personal quarrels.
Torture and inhuman treatment of persons in the custody of police were
prohibited under Ashoka's administration. 38
The study of Mudra-Rakshasa shows that dispensation of justice
was considered as one of the important duties of the rulers. 39 No leniency was
shown to the criminal; and the whole system worked so efficiently that
Magasthenese says: "Kings employed spies not only to detect violators of
human rights but gathered public opinion on various important matters."
Vaisakha Dutta in his Mudra-Rakshasa has depicted Chandragupta as a deity
coming right from heaven to save his countrymen. King Ashoka inscribes:

"All men are my children, and, just as I desire for my children that they may
enjoy every kind of prosperity and happiness both in this world and in the
next, so also as I desire the same for all men."

40

Ashoka worked day and

night for the protection of human rights. His chief concern was the happiness
of his subjects. 41
There was a downfall of Human rights jurisprudence in post-Vedic
age. In the post-Vedic period, the rise of Buddhism and lainism were

cert~nly

a reaction against the deterioration of the moral order as against the rights of
privileged class. A close scrutiny of Buddhist period reveals that people were
equal in all fields of their life.

Life was more humane and liberal and

repudiated caste distinctions. After Buddha, Ashoka protected and secured the
most precious of human rights particularly right to equality, fraternity, liberty
and happiness. 42
It is however, unfortunate that human rights jurisprudence

witnessed downfall with the decline of Mauryan Empire. The study discloses
31
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that since the decline of the Mauryas, India had been frequently invaded by the
foreigners like the Greeks, the Partians, the Sakas and the Yueh-Chis. It was
only Chandra Gupta 11 (Vikramaditya) who defeated the foreigners and united
India under one sovereignty. Harsha Vardhana was the last Emperor of Hindu
India.

His reign marks the culmination of Hindu culture.

It is for his

commitment towards his people that he is often compared with Akbar and
Ashoka. After the break up of his empire the whole India was split up. The
society, too, in general had degenerated. The philosophy of human right lost
sight. The downfall of Rajput gave rise to the advent of Muslim rule in India.
It was under Muizz-ud-Din that Muslim Empire was founded in India. 43

Period of 1200-1757 A.D
The Muslim laws coupled with the inconsistent orders of the
religious heads (Kazis) were the prime factors which controlled the policing and
judicial system in the States under their subjugation or occupation. Under
Muslim legal system the Quran may be described as the supreme legislative
Code of Islam, which laid down basic rules of justice. During the reign of
Aurangzeb, spies were employed to watch the conduct of law enforcing officials
secretly and upon the least well-founded complaint, the officers were liable to
be turned out of their public offices and were also made to appear in court like
any other subjects. In Muslim system of Criminal Justice Administration there
were limitations on the Power of Arrest and Custody. The Kotwal in charge of
arrest had to report the arrest to the kazi and had to obtain his order whether the
arrested person was to be released or prosecuted. 44
Aurangazeb laid emphasis on prima facie evidence before arrest and
warned courts against keeping a man under trial for a term longer than that was
necessary. The rights of the arrested in some form existed under the Muslim
criminal jurisprudence. A brief survey of these rights is discussed herein:
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In Hadd and Tazir (cognizable) cases on the production of prima
facie evidence, arrest (Hirasat) of the accused was made. The right

to be released on bail was discretionary and as a matter of policy
bail and security were discouraged. Any subject could arrest and
all criminal courts could order the arrest of a person accused of
cognizable offence. 45
A Shiqahdar (Police Officer) was once convicted of the offence of
wrongful confinement and sentenced to a fine of Rs.200. Security for presence
in the court was acceptable. The police had the power to investigate arrest and
search the house on reasonable grounds. A Qazi could also himself search.
Wrongful obstruction in search led to punishment, unless justified. A police
officer could also enter the house by force for search provided he had
reasonable grounds for suspicion. 46
The first Muslim invaders of India were Arabs who entered Sind in
the eighth century but they had little permanent influence. The invasions of
Turks, Persians and Afghans beginning in the eleventh century were of much
greater importance. The model of policing brought by the conquerors was of
the pattern in vogue in their homeland Haroon-ul-Rashid was the ideal. At the
same time, the conquerors, on their part, failed to appreciate the good points of
the indigenous system. The village system of government continued as before
though considerably de-generated as the conquerors would not move into the
heart of the country.

Only the spy system was strengthened to obtain

information of the general happenings in the country-side. Punishments for
violations of law were levied more heavily on the conquered populace,
particularly, when the offence committed was against a group of the
conquerors, punishments consisted mainly of fines and sometime of
dismembering some organs of the body including decapitation. The law in
41
46
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fact remained the choice of the Kazi, on whose corrupt practices there was
hardly any contro1. 47
During the Mughal period, some progress was made in the
organisation of police. The performance of magisterial function by the police
Kotwal was an important feature, which was also later followed by the English
East India Company. When the Emperor or the Subedar was not in residence,
the capital was ruled by the Kotwal. All petty criminal cases were disposed of
by him by a summary procedure. He had been vested with power to· inflict
torture. He was a royal favourite because he was the head of the official spy
organisation in the city. The Mughal police system thus suffered from one
basic defect.

Moreover, the Mughal being essentially an urban people

neglected the protection of villages. 48
With the decline of Mughal Empire in India the police system
suffered a severe blow. The police officials started exploiting the situation to
their advantage and became notoriously corrupt and oppressive. They used
this opportunity for their personal aggrandizement, mutual revenue or public
plunder. It was the usual practice of these rulers to establish houses or
chowkies in different strategic areas for the maintenance of internal order in
the conquered territory. The Thanedars had under them garrison of troops and
they were more in the nature of military command post of material law
administrators than a civil post to look after the safety, security and well being
of the people. Moreover, such centres of powers, having been manned by
aliens, could never be expected to have rapport with the rural population. 49
Being preoccupied with conquest and collection of revenue, the Mughals were
only marginally involved in the detailed administration of the countryside.
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Outside the urban areas, therefore, the maintenance of law and order and the
administration of justice remained by and large, in the hands of Zamindars. 50
After the disintegration of the Turks-Afghan rule, the Afghan ruler
Sher Shah Suri (1530-1560) effectively organized different branches of
administrative system including the police.

He continued the traditional

principle of local responsibility and held the village headman responsible for
the safety of the area within their villages. An official organisation of police
was also created, under a Foujdar, who was the principle police officer and
also the commandant of the local army; and Kotwal was the head of the city
police in urban areas. They together enforced public morals and the former
was the head of the criminal court of the province. The police organization of
the Mughals had shaped out of the vestiges of the police system of Sher Shah
Suri. In the rural areas, the village watchmen continued to be responsible for
police duties, but they were brought under the control of Zamindars, who were
required to maintain their own police establishments. The Foujdar was the
Chief Executive for ensuring peace and security in the province of his charge
with the help of a contingent of military troops through which he could
enforce the will of the Emperor. The province was subdivided into suitable
districts for which he could set up Thanas (Police Stations) covering a group
of villages, each such Thana was placed under a Thanedar for proper policing
of the rural areas. In the cities Kotwal was put incharge of police functions. It
was during the time of Akbar that the city administration was streamlined and

all important cities and towns were placed under the direct charge of the

Kotwal. The Maratha and Rajput rulers also followed this system. 51
There was no custom in this country to keep a man accused of an
offence in custody, immediately the accused was taken to the court, examined
and sentenced. The right of a person in custody to be released on bail did exist
50
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during Mughal rule in India. The system of penalising police officials for the antisocial behaviour was in existence. The system was extended even to the Prefect
who can be identified with the Police Commissioner in modern times. During
Muslim rules in India quick disposal as a right of the person in custody was well
recognized. With the disintegration of the imperial authority of the Mughals,
there was a complete breakdown of the police system. By this time the East India
Company had also strengthened its political power and stability in the country in
the provinces of Madras and Bombay, and it took upon it to bring about
improvement in the policing system of the provinces under their domain. 52

British Period
Not

surprisingly

the

British

conveniently

ignored

all

the

recommendations of reform in the system and brought about changes in a
piecemeal manner in accordance with their convenience and political
expediency. The company initially relied on the traditional system and
managed policing through the zamindars, vesting revenue and magistrial
functions in the Collector, who was also given a firm control over the police
administration. The policing was not taken away from the zamindars till 1792.
When the weaknesses of this system were exposed to the Court of Directors of
the Company, it sent Lord Cornwallis as a Governor General to bring about
the reforms. He dissolved the police system under the zamindars and criticised
the system of 'granting meager salaries to men employed in high trust. He
introduced a number of reforms like separating judicial and revenue functions
which were further strengthened by his successor Sir John Shore. The cardinal
principle of the administration of criminal justice and the police set up by Lord
Comwallis in 1792-93 was a complete separation of judicial and executive
from revenue functions. 53
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Sir Thomas Munro, the governor of Madras Presidency in 1821
said "No police which is contrary to the feelings of a country can ever be
successful, and it would be better to have no district police at all than one
under the management of Darogha." Thus in spite of the reservations
expressed by people like Cornwallis, the police and the criminal justice system
remained interwoven with the revenue administration, the logic of which is not
very difficult to understand. 54 The shortcomings and inefficiency of this
system was clearly visible to the enlightened British opinion. The police
commission of 1838 observed that the inefficiency of that system is in a great
measure attributable to the inadequate scale on which it has hitherto been
carried on; no improvement without considerable expense will be practicable.
Yet reform suggested by the Committee were not accepted by the government
due to financial considerations. 55
The philosophy of human rights in the modem sense has taken
shape in India during the course of British rule.

The Indian National

Congress, which was in the vanguard of freedom struggle, took the lead in this
matter. 56 The Indian Penal Code came into effect in 1860 comprising 511
sections dealing with all types of offences against State, all Armed Forces, the
public tranquility, the public servants, the election, contempt of lawful
authority of public servants, weights and measures, public health, safety,
decency and morals, offences against human body, wrongful restraint and
confinement, criminal force and assault, offences relating to property
including theft, extortion, robbery, dacoity etc., misappropriation, cheating and
breach of trust, fraudulent deeds and dispositions of property, mischief,
trespass, documents and property frauds (forgery etc.), currency notes and
bank. notes, contract of service, marriage including adultery, defamation,
intimidation, insult and annoyance and finally attempt to commit any offence
~ Ibid.
!!
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involving imprisonment.

The precIse definition of acts and omISSIOns

constituting an offence with the nature and quantum of the punishment to be
awarded was elaborately indicated. Further the Indian Penal Code enacted in
1860 made torture a punishable offence. 57
The first Code of Criminal Procedure which was passed in 1861
was repealed and replaced by the Code of 1872. That too was repealed and
replaced by the Code of 1882 which was replaced by the Code of Criminal
Procedure (Act V of 1898) 1898 and was amended in 1973. 58 The Code of
Criminal Procedure, 1898 laid down many procedural rights and privileges of
the arrested persons the salient amongst them are right of being produced
before a magistrate59 right to know grounds60 right to counsel61 right against
testimonial compulsion62 , right ofbail 63 etc.
As a result of the report of the Torture Commission the Indian
Evidence Act passed in 1872 made confessions to police officers inadmissible

Indian Penal Code Section 330 reads: "Whoever voluntarily causes hurt for the purpose of
extorting from the sufferer, or any person interested in the sufferer, any confession or any
information which may lead to the detection of an offence or misconduct, or for the purpose of
constraining the sufferer or any person interested in the sufferer to restore or to cause the
restoration of any property or valuable security or to satisfy any claim or demand, or to give
information which may lead to the restoration of any property or valuable security, shall be
punished with imprisonment of either description for a term which may extend to seven years, and
shall also be liable to fme." Similarly Section 331 reads: "Whoever voluntarily causes grievous
hurt for the purpose of extorting from the sufferer, or from any person interested in the sufferer, any
confession or any information which may lead to the detection of an offence or misconduct, or for
the purpose of constraining the sufferer or any person interested in the sufferer to restore or to
cause the restoration of any property or valuable security, or to satisfy any claims or demand, or to
give information which may lead to the restoration of any property or valuable security, shall be
punished with imprisonment of either description for a term which may extend to ten years, and
shall also be liable to fme."
SI A.N. Chaturvedi, op.cit. p. 47.
19 Sections.60, 61, Code of Criminal Procedure, 1898; Now Sections. 240, 243, 247 Code of Criminal
dProcedure, 1973.
60 Sectiom.173(4}and251-A (i), Cr. P.CI. 1898; Now Sections. 50,173, Code of Criminal Procedure 1973.
61 Sections .340 (i), Code of Criminal Procedure, 1898: Now sec.303, Code of Criminal Procedure,
1973}. p. 47.
62 Sections.342 (2) and 342-A, Code of Criminal Procedure, 1898 Now Sections. 313 and 315(1},
Code of Criminal Procedure, 1973.
6.J Sections. 426, 496, 497, Code of Criminal Procedure, 1898; Now Sections. 389, 436, 437 and 438,
Code of Criminal Procedure, 1973.
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in evidence. 64 It depicted the quality and quantum of the evidence required to
prove or disprove facts comprising the ingredients of the offences. Both the
criminal and civil proceedings were brought in its ambit. 65 In this Act the
procedure to be adopted by trial courts for dispensation of justice was
minutely codified.
In addition, 'Police Regulations' were framed in each proVInce
throughout the country governing the conduct, training, discipline, dereliction
of duty and the resultant punishment to be meted out to the delinquent police
personnel. By the implementation of these regulations, a reasonably trained,
disciplined and responsible body of police officers and men was provided to
each province.
In spite of the Police Act of 1861 which was supposed to have set
up an organised civil constabulary under the control and supervision of the
Magistracy the Government were not satisfied with the role performance of
the police. Accordingly the second Police Commission was appointed on July

9,1902 by the Government of India.

Evolution of Constitutional Rights
The demand for the recognition of civil rights by adopting several
resolutions during 1917 and 1919 was revived by the Indian National
Congress.

Article 8 of the Commonwealth India Bill, 1925 was for the

recognition of this and proposed many basic rights. The appointment of the
Simon Commission on November 8th, 1927 impelled the Congress to set-up a
committee for the drafting of a Swaraj Constitution.

The Motilal Nehru

bI

Section 25 reads : ''No confession made to police officer, shall be proved as against a person
accused of any offence", S. 26 reads: ''No confession made by any person while he is in the
custody of a police officer, unless it be made in the inunediate presence of a Magistrate, shall be
proved as against such person"; and Section 27reads: "Provided that, when any fact is deposed to as
discovered in consequence of information received from a person accused of any offence, in the
custody of a police officer, so much of such information, whether it amounts to a confession or not,
as relates distinctly to the fact thereby discovered, may be proved".
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Committee suggested for the inclusion of fundamental rights in the future
Constitution of India. This demand was also repeated by several individuals,
organisations and committees formed in the provinces. 66
The next stage in the evolution of custodial human rights was the
publication of the Sapru Committee Report, 1945 which envisaged for
justiciable and non-justiciable rights and recommended that the declaration of
fundamental rights and norms of conduct for the legislature, government and
the courts were absolutely necessary. However, the Sapru Committee Report
left the task of enumerating the list of fundamental rights to be decided by the
constitution-making body for inclusion in the future Constitution. 67

B. HISTORY OF HUMAN RIGHTS VIOLATIONS IN POLICE CUSTOD Y
Having understood the term 'Police' and the expression 'Human
Rights', it is necessary to define the concept of 'Human Rights Violations in
Police Custody'. This concept is known in many ways - 'police brutality',
'police torture", 'police excesses', 'custodial violence' and 'lock-up crimes'.
The general meaning attributed to this concept is that people in police custody
are not being treated with the complete dignity and rights, which the citizens
in a model democratic state deserve. The practice of causing degradation to
the status of an individual, any physical or mental harassment to him, or any
deprivation of his personal liberty or fundamental rights of freedom in police
Subsequently in all the three sessions of the Round Table Conference which preceded the passage
of the Government of India Act, 1935, the Indian leaders in the conferences made concerted efforts
for the inclusion of a Bill of Rights in the proposed Constitution Act of 1935. After the concluding
session of the Indian. Round Table Conference, the Report presented by the Secretary of State for
India to the Parliament in England observed that the government recognised the importance and
feelings of the Indian leaders concerning fundamental rights and it pointed out that some of the
propositions discussed in the conference could fmd place in the Constitution. The Punjab
Committee: Report to the Indian Statutory Commission, Vol. X (1930), Paras 145, 141;.supra n. 58.
b; The fIrst meeting of the SUb-committee on Fundamental Rights was held on February 27th, 1947.
At this meeting Sir Alladi Krishnaswami Ayyangar, Professor K.T. Shah, K.M. Munshi and M.R.
Masani expressed their views about the fundamental rights. Before the next meeting which met on
March 24th, 1947, the members fonnulated their own proposals and submitted notes. Sir Alladi
Krishnaswarni Ayyar submitted two notes -one on 'Fundamental Rights' and another on
'JustifIable and Non-justifiable Rights' and stressed the need for making a distinction between
them, Parliamentary Papers on Indian Administration, Government Press, Calcutta, 1911, cited in
A.N. Chatur Vedi, op.cit.., p. 57.
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custody can be treated as human rights violations in police custody. But
ironically this is considered necessary for law enforcement by police.
Though India is playing a vital role in the United Nation's system
and other world forums for the protection of human rights, the recent Supreme
Court decisions reveal that the human rights of the persons in the custody of
police continue to be violated, unabated even today.68Most of the reports on
human rights violations in police custody show that they have emanated from
indigenous sources. 69 Main focus of these reports is on torture, including rape
and deaths in custody.

The reports criticize practices that are blatantly

unconstitutional. The country faces an embarrassing situation, because human
rights abuses have become common and a sense of hopelessness intruded our
thought and reaction. Justice Krishna Iyer describes our human rights record
as 'teasing illusion and promise of unreality' .70
As far as the protections of human rights of persons in police custody
are concerned, the condition in India is not at all satisfactory. There is persistent
increase of human rights violations in police custody including rape, custodial
violence and death in India. Very often, the suspects and witnesses are picked
up in custody illegally by the police and tortured for a long time even without
recording it in the general diary. They are tortured for the purpose of extracting
confessions or for recovery of case property or for securing information about
the commission of the crimes irrespective of whether a crime has actually been
committed or not. Usually they are not produced before the magistrate within
24 hours of their arrest. Thus the worst violations of human rights of person
occur during the course of investigation and interrogation when the police resort
to third degree methods on the person in custody.71
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Almost all Amnesty International's infonnation about torture and death in custody comes from within
India Itself, Human Rights in India: The updated Amnesty International Report (1993), (p. 8).
S.P. Srivastava, 'Hwnan Rights and the Administration of Criminal Justice in India', Human Rights
And Victimology, V.V Devasia and Leelamma Devasia (Ed.),(1998), pp. 6-7.
Id., p. 6.
Some of the tortures methods employed by the police during investigations are discussed in chapter 3.

71

In his report to the United Nations Commission on Human Rights
in April 2001 72 , the Special Rapporteur on Torture73 , Sir Nigel Rodley made
the following observations about the situation of torture in India:
While the size and diversity of the country make it difficult to
characterize the intensity of the problems all over, it certainly
appears that there is a tradition of police brutality and arbitrariness
in much of the country, the degree of brutality frequently being
sufficiently unrestrained to amount to torture, often with fatal
consequences. The brutality is sometimes linked with corruption
and extortion and is often deployed in the service of local vested
interests, be they economic or official. The use of excessive and
indeed unprovoked and unjustified force is common, especially in
response to protests demanding rights. The persecution of those
pursuing complaints against the police is a not infrequent
phenomenon.... In general, while not absolute, the level of
impunity among police and security forces seems sufficiently
substantial as to conduce a general sense among such officials that
their excesses, especially those committed in the line of duty, will
at least be tolerated, if not encouraged. 74
India has a record of flagrant violations of rights at every level. 75 It is
really unfortunate that, State, supposed to be the guardian and promoter of
human rights becomes the prime violator. Both the central and state Govts are
still being condemned by the human rights activists and civil liberty
organizations for their negligent attitude towards safeguarding the fundamental
freedoms and human dignity. But undermining all these efforts, human rights
violations are increasing day by day and life and liberty of the citizens are still
UN doe: ElCN.4/2001l66, para 583.
The Special Rapporteur on Torture Sir Nigel Rodley was appointed by the UN Commission on
Human Rights in 1985 to look at issues of torture worldwide.
~I Anmesty International, The impact o/violence against women, (Mimeo) (2001), pp. 1-2.
;\ S.P. Srivastava, op. cit., p. 10.
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being jeopardized by mounting incidents of State violence. Police in our context
has a long history of law-breaking. Its record of too little regard for human
rights is not a thing of the past; it is flourishing now as ever before. 76
The Mauryan states were autocratic police states and their functions
were political, economic, social and at times religious, and it affected almost
all the aspects of human life and allegedly infringed on the privacy of man
from the time of conception to cremation. 77 In the Arthashastra Chanakya
mentioned espionage for collecting intelligence and torture for obtaining
confessions. But being aware that even innocent persons may also be forced
to confess under threat or use of torture he insisted on corroborative evidence.
He also prescribed mutilation of various parts of the body for various offences;
chopping of fingers, hands, arms, legs and even blinding.

Incidentally,

shaving of the head, something our police occasionally do even today to
goondas is also prescribed in the Arthashastra. 78
From the works of Kalidasa it appears that the administration of
urban police department was not always satisfactory and the integrity of
officials was questionable. They were experts in accepting bribes and many of
them were alcohol addicts. Watchmen usually wandered about the town either
on their routine rounds or in search of thieves. They kept watch on roads and
highways with truncheons (Danda) in their hands. Even ladies of suspicious
activities were seized by them while on duty. Kalidasa records the existence of
a band of frontier guards who often oppressed simple and innocent travelers.
Persons with suspicious movements were occasionally menaced with torture
by policemen. The police exhibited enormous cruelty to extort confession
which sometimes proved fatal. 79
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Id., pp. 7-8.
Supra. n. 49.
Kautilya, Arthashastra trans. Sri Vachaspati Gairola, Varanasi : The Chowkhamba,Vidya Bhawan,
(1962). Shailendra Misra, Police Brutality (1986), p. 30.
Sukla Das, op. cit., pp. 84-86.
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Police under the Islamic and British Rule
With the invasion of India by Muslims created new situation
wherein the Muslim rulers or Sultans followed a policy of discrimination
against the Hindus.

So the significance of Muslim rule in India was

counterproductive to harmony, justice and equality.8o
The performance of magisterial function by the police Kotwal was
an important feature, which was also later followed by the English East India

Company. When the Emperor or the Subedar81 was not in residence, the capital
was ruled by the Kotwal. All petty criminal cases were disposed of by him by a
summary procedure. He had been vested with power to inflict torture. 82 The
Mughal being essentially an urban people, neglected the protection of villages. 83
The police officials started exploiting the situation to their advantage and
became notoriously corrupt and oppressive. They used this opportunity for their
personal aggrandisement, mutual revenue or public plunder. 84
When the English East India Company assumed political
responsibilities, there was no stability or peace in the country. Even in the
presidency cities of Calcutta, Bombay and Madras, where Europeans were
settled in considerable numbers, the police were very inefficient, and the
dissatisfaction of the residents was frequently expressed. 85

Extortion and

oppression was practiced by all ranks of police officials. The administration of
police was hopelessly disorganized, mischievously corrupt and utterly
inefficient. During the Company period the combination of revenue, judicial
and magisterial functions in one person resulted in tyranny; the collection of
revenue was made through torture. The complaints became so numerous that
10
11
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Supra n. 27.
Subedar was in charge oftbe administration of the Province.
The Kotwal is usually pictured as being ruthless, cruel and arbitrary.
Confessions ofa Thug Oxford University Press, (London), 1916.
Sarm,op. cif., pp. 13-55.
The Indian Police Journal, Centenary Issue 1861-1961, pp. 23-24.
1.e. Curry, The Indian Police (1977), p. 23.
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Meadows Taylor,

on September 9, 1854 the Governor in Council of Fort St. George appointed a
Commission "for the investigation of alleged cases of torture at Madras". S6
Charges were made in the British Parliament that revenue was
being systematically raised with the use of torture by the native officers
(Tahsildars). Fortunately in 1855 the Torture Commission was appointed to
enquire into these complaints. S7During the period of 1861 - 1902 the British
Government did not pay serious attention to the welfare of the police
personnel, especially in the subordinate rank. As a result of low emoluments
and absence of welfare amenities, they resorted to corrupt practices and
misused their powers. The police force was ill equipped and had acquired a
bad name. In order to remove these defects and to reform the policies in regard
to personnel administration, a thorough probe became necessary.ss
Therefore when the Indian Evidence Act was drafted they included
sections 25 and 26 and made the police untrustworthy. Confessions to police
or in their presence were made inadmissible in evidence in courts. In a way,
these two sections in the Evidence Act, 1872 made the police to use more and
more torture on the suspects to elicit confessions and to make a recovery under
section 27 of the Indian Evidence Act, 1872. The same Act is in use even
today in India. S9
The British authorities became aware of the police atrocities and
later on replaced the system by Darogas who were under no proper supervision.
They also proved ineffective. The Darogas were ultimately replaced by the
16

The Commissioners gave their report on April 16, 1855. As this report had repercussions on both

the Indian Penal Code and the Indian Evidence Act its fmdings are important Report of the
Commissioners for the Investigation of Alleged Cases of Torture in the Madras Presidency.
Submitted to the Right Honourable the Governor in Council of Fort St. George, on the 16th April,
1855, Parliamentary Papers (Commons) 420 of 1855. National Archieves, New Delhi.). Shailendra
Misra, op. cit., p. 31.
11 Giriraj Shah, Encyclopedia of Crime, Police and Judicial System (1999), p. 74.
U Id., p. 10. Even the recommendations of the 1966 Police Commission about the organizational
changes did not improve matters., R.K. Bhardwaj, "The Police Administration in India", Indian
Police Administration (1978), p. 3.
" James Vadackumchery, Human Rights and the Police in India (1996), p. 5.
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Magistrates who were not interested in the village affairs in anyway nor did they
listen to the common grievances of the rural population and consequently did
nothing to remove the difficulties of the villagers. The Torture Commission

was of the opinion that the main object of the British rulers was to collect
revenue with the police help. The police was merely an instrument in the hands
of the District officers to enforce the autocratic will of the officers. 9o
Later on the administrative system was changed with one officer for
each unit of administration who was approached by the people with all sorts of
grievances. Thereupon a Collector Magistrate was taken as the sole
Administrator of the District who was authorized to control all the
administrative affairs including the police.

The police was concerned to

maintain law and order not for the good of the people or in public interest but to
facilitate collection of revenues and keep the villagers under subjugation. The
Superintendent of Police was made subordinate to the District Magistrate with
the result that voices were raised against the dual system in the District. This
discontentment against the revenue officers and the police officers continued for
a pretty long time without much ehange more or less on the usual patterns. 91
The British bequeathed a concept of the rule of police. The people
at large were put to almost inhuman atrocities and hardships at the hands of
local administration principally through the agency of the British Police.
Police continued to be an object of terror and abhorrence to the general public.
The repression carried out during the Indian political movement for
independence, mainly through the agency of the police further tainted the
already tarnished image of the police in the public mind. In India the police
became a monster machine with tentacles spreading in all the spheres of social
and non-social, political and non-political work of the State. 92
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91
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R.K. Bhardwaj, ''The Role of Police Force and Sphere of Activities", Indian Police Administration
(1978), p. 22.
Ibid.
A1phonse L. Earayil, James Vadackwnchery, Police and the Society (1985), p. 70.
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During the period from 1914 to 194693 some hurried increase in the
force was sanctioned. Fractional Indianization of the superior police service
had started, but still over 90% of the officers were not of Indian origin. 94
During this period95 there was no substantial improvement in prevention and
detection of crime, and rendering satisfactory criminal justice to the people,
for entire resources and energies of the police were channelised to safeguard
the British Imperial interest in India in the last bid to perpetuate their regime.

All sorts of atrocities, which the institution of Darogahs had committed on the
people in the past were allowed to be committed in innumerable places by the
Europeans as well as native police officials in order to suppress the national
uprising for freedom of India. 96

In these nefarious acts, the British

Government not only incited the police, but also actuated them to behave in
this atrocious fashion for ensuring its own safety, stability and consolidation of
regime in this sub-continent. 97
During the period of Indian independence struggle, the police force

was considered a terror and was abhorrent to the people. During this period
the repressive attitude of the British Imperialism was adopted through the
police agency to crush serious political movements. This was to some extent
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This was a time of great stress and strain for the police department on account of two World Wars
of 1914-18 and 1939-46 and the major political movements that took place, in particular the NonCooperation Movement of 1920 and the Civil Disobedience Movement of 1930-31. The entire
edifice of the British Administration was shaken to its foundation by the 'Quit India Movement' of

1942.
M.B. Chande, op. cit., p. 90.
~ During this period there were no fewer than three major struggles between the Congress and the
Government - the non co-operation of 1921, the civil disobedience of 1931 and the Quit India
Movement of 1942 - all of which were organized on a country-wide scale and were led by
Gandhiji., Giriraj Shah, op.cit., p. 68.
9!> The Congress agitation was primarily non-violent. Generally speaking, it took the form of
demonstrations - hartals, processions and meetings. Occassionally, however, a campaign for nODpayment of taxes was mounted and some laws were willfully violated by way of a non-violent
offensive against the British.96 The police was charged with the responsibility for suppressing these
movements; and occasions were not wanting when they indulged in acts of wanton cruelty;
including lathi charges, and firing on urarmed peoples, id., p. 134.
91 M.B. Chande, op. cit., p. 90.
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natural that the loyalty of the police to the Government of that time was
unimpeachable due to restrictive regulations and disciplined organization. 98
Pandit lawaharlal Nehru has given a graphic description of what
happened to him when he demonstrated against the Simon Commission at
Lucknow:
I felt pain all over my body and great fatigue. Almost every part of
me seemed to ache; and I was covered with confused wounds and
marks of lathis. But, fortunately, I was not injured in any vital spot.
Govind Ballabh Pant, who stood by me, offered a much bigger
target, being six feet tall; and the injuries he received then have
resulted in a painful and persistent malady which prevented him for
a long time from straightening his back or leading an active life. 99
The police had clashed not only with hosts of Congressmen and
other patriots actively participating in non-violent anti-government activities;
they also attacked innocent people who had no role in the struggle for freedom
movement.
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R.K. Bhardwaj, op. cit., p. 4.
Op.cit.• p. 68.
Giriraj Shah, op.cit., p. 134. The Congress agitation was primarily non-violent. Generally
speaking, it took the form of demonstrations - hartals, processions and meetings. Occasionally,
however, a campaign for non-payment of taxes was mounted and some laws were willfully violated
by way of a non-violent offensive against the British. There were no fewer than three major
struggles between the Congress and the Government - the non-co-operation of 1921, the civil
disobedience of 1931 and the Quit India Movement of 1942 - all of which were organized on a
country-wide scale and were led by Gandhiji. The police was charged with the responsibility for
suppressing these movements; and occasions were not wanting when they indulged in acts of
wanton cruelty, including lathi charges, and fIring on unarmed peoples. Giriraj Shah, The Indian
Police-A Retrospect (1992), p. 68. Gandhi and Jinnah issued joint appeal on 15 th April to curb the
discontent among the masses: "We deeply deplore the recent acts of lawlessness and violence that
have brought the utmost disgrace to the fair name of India and the greatest misery to innocent
people, irrespective of who were the aggressors and who were the victirns .... we denounce for all
times the use of force to achieve political ends and we call upon all the communities of India, not
only to refrain from all acts of violence and disorder but also to avoid any word which might be
construed as an incitement to such acts." id., p. 69.

78

Independence and after
The police culture that existed in the pre-independence period was
allowed to continue even after India became independent. The Police Act of

1861 instituted the system of police which is still in force in India.lolThere
was no sincere or wholehearted attempt on the part of the governments to
redefine the role and responsibilities of the police until the National Police
Commission was appointed in 1977. Thus the police sub-culture that was in
existence during the British regime continued to operate and in that culture
torture of citizens and calling of bad names against them were permitted and
tolerated by the authorities and the general public alike. \02
The police force was not conceived as a service organisation. It was
designed as a force to be used against the community but at the same time, it
was so constituted and controlled as not to overwhelm its creators. 103 The
British used the police to mercilessly violate all human rights and as a result,
all police commissions hitherto appointed in India to study the police
functioning have been unanimous in their views that the police in India have
shown no regard to human rights. \04
Almost all the State Commissions l05 have commented adversely on
police behaviour. The conclusion part of Punjab Police Commission reads:
The Commission is of the opinion that most of the investigating
officers have no training in the use of scientific methods of
investigation, and the only method of investigation known to them
is that of third degree. Third degree methods are used by them in

1.e. curry, op. cit., p. 35.
• Supra, n . 92.
10! P.D. Sharrna, Indian Police, A Development Approach, (1977), p. 13.
101 Supra, n. 90.
101 The nine State Police Commissions appointed so far have been Assam (1971), Bihar (1961), Delhi
(1966-68), Madhya Pradesh (1965-66), Maharashtra (1964), Punjab (1961-62), Tamil Nadu (1971),
Unar Pradesh (1960-61) and (1970-71) and West Bengal (1960-61). In addition, Kerala and
Rajasthan had Police Reorganization Committees in 1920 and 1973 respectively. Shailendra Misra,
op. cit., p. 36.
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one fonn or the other to extract confessions or else such statements
as make the use of section 27 of the Indian Evidence Act possible.
The Central Investigation Agency, a special branch of this
organization charged with the duty of investigation (of) heinous
crime, has acquired notoriety in the public for third degree methods
and is styled the "butcher-khana". Instances of people dying as a
result of torture by the police are not wanting and this is a big blot
. . 106
on the orgamzatIOn.
Before the Maharashtra Police Commission a number of witnesses
stated that the police use third degree methods and policemen - particularly in
the lower ranks, are often rude and discourteous to the public, and that the
police force is an instrument of oppression. 107 The Tamil Nadu Police
Commission further found that "when a person goes to a police station with a
complaint no one listens to him willingly or patiently", and if the complainant
insists on being heard immediately he receives a shower of abuses in 'vile
language' and is 'threatened with some sort of action against himself. The
Delhi Police Commission also stated: "Indeed, almost all the public witnesses
who appeared before the Commission, have testified that the police have no
public image at all. People do not trust them because they are unreliable and
corrupt.

People do not love them because they are vindictive and

cruel".108The Third All India Police Commission l09 in its Fourth Report llO
discussed the use of third degree methods in the investigation of offences. It
expressed regret that several police officers "under pressure of work and
driven by a desire to achieve quick results", use force on witnesses, suspects
and accused. The Commission voiced concern at the inclination of some of
the supervisory ranks to countenance this practice in a bid to achieve quick
results by short-cut methods. I I I
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Report of the Punjab Police Commission, pp. 64-65, See the chapters on police public relations.
Sbailendra Misra, op. cif., p. 36.
Ibid.
also called the National Police Conunission, which was appointed by the Government of India on
November 15, 1977
June 1980.
See also Shailendra Misra, op. cif., p. 36.
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Police brutality and torture during the last three decades show that
the custodians of law have become lawbreakers. The lathi-wielding attitude, the
brutal abuse, its brutality of power and the use of third degree methods by the
police has become the order of the day. After the horrid experience of police
brutality during emergency, police oppressions at present in many states have
become very common. Major techniques of physical torture adopted by the
police were stamping on the bare body with healed boots, beating with cane on
the bare soles of feet, beating on the spine, beating with rifle butt, inserting live
electric wires into the crevices of the body, burning with lighted cigarettes and
candle flames, rubbing of chili powder in the nose and rectum. 112

Emergency Period
There is an inevitable link between States of Emergency and grave
violations of human rights. l13 Article 4(2) of the International Covenant on
Civil and Political Rights lays down that people should enjoy their human
rights even during the time of emergency.

Right to life, immunity from

inhuman or cruel treatment, equality before law, freedom of thought, etc.,
should have to be protected by the police even during the period of
emergency. Indian Constitution, under Article 359, provides that the right to
life and liberty under Article 21 should not be suspended even when the rights
under Part III of the Constitution are suspended during the period of
emergency. This means that the Constitution preserves some basic rights of
life and liberty even during emergency and the police are to enforce them.
The right to life includes freedom from torture, police excesses, inhuman
treatment, arbitrary arrest, etc. 114But in India during the internal emergency the

G.S. Bajwa, Human Rights in India: Implementation and violation, 1995.
In 1982, the International Commission of Jurists undertook a study of fifteen selected countries which
had experienced States of Emergency in the sixties and seventies - countries (literally from A to Z;
Argentina to Zaire) that included India. In addition, detailed questionnaires, had been sent out to as
many as 158 different Governments in the World, to which a few Governments had responded (with
replies). In 1983, the study and an analysis of the data, were published by the ICJ in book-from under
the title "States of Emergency; their impact on Human Rights": Appropriately, the cover of the
publication was in black colour! P.H. Parekh, Human Rights Year-Book (1997), p. 79.
:11 James Vadackwnchery, Crime Police and Correction (1998), p. 35.
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highest authority in the land became the worst violator of democratic norms
and the lawlessness of the police knew no bounds. I 15

The First Emergency and its Continuance
On October 26, 1962 an Emergency was declared under Article

352 116 in view of the sudden conflict with China in the Himalayan border
regions. A few days later by Presidential Order the enforcement in any court
of fundamental rights guaranteed by the Constitution under Article 14, 19, 21
and 22 were also suspended. I 17
Though hostilities with China came to an end with the cease-fire
declared on November 21, 1962 the proclamation of emergency 118 continuedfundamental rights under Article 19, remained suspended 119 and right to
enforce in any court the fundamental rights guaranteed by Articles 14,19,21
and 22 also remained suspended. 120

The Second Emergency III and its Prolongation
Following the second Proclamation of Emergencyl22, all the Rights
to Freedoms guaranteed by Article 19, stood automatically suspended. 123
Parliament then passed in quick succession the Maintenance of Internal

For details see Appendix III
Better known as the First External Emergency.
I i1 Article 14 (Right to Equality); Article 19 (Right to Freedoms) - of speech and press, of association
and assembly, of free movement, of property, and of business trade and profession; Articles 21 and
22 (Protection of life and Personal Liberty and constitutional protection and Personal Liberty and
constitutional protection and procedural safeguards against arrest and preventive detention.
III Of October 26, 1962.
119 Article 358.
Ill) Article 359. There were widespread allegations of abuse of executive power after 1963 - especially
in the States, by frequent misuse of the harsh provisions of the Defence of India Act and Rules,
1962 (which was enacted after suspension of fundamental rights) and conferred arbitrary and
sweeping powers on a vast array of officials (both Central and State) to transgress personal liberties
of citizens and non-citizens alike: without recourse to legal redress. P .H. Parekh, op.cit., p. 86.
1:1 Of December 3, 1971.
III Nearly four years later, on 3rd December 1971, following the outbreak of hostilities between India
and Pakistan, an External Emergency under Article 352 was declared, for the second time.
I!! Article 359.
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Security Act124 and the Defence of India Act 125 , and the Central Government
promulgated the Defence of India Rules, 1971.

A rigid and unprecedented press censorship was imposed - there
was a complete ban on reports of speeches in Parliament 126 and of reports of all
cases in courts other than the names of counsel and judge and the operative part
of the decision. The President's satisfaction about the need to declare an
Emergenc/ 27 was declared by Constitutional Amendment 128 to be not only
final and conclusive, but also non-justiciable. By a Presidential Ordinance
amending MISA, the statutory requirement of the detainee's right to be informed
of the grounds of arrest was deleted - it was sufficient for the authorities to
declare that the arrest was made to 'safeguard the security of India' .129
Widest powers of detention were thus vested in the Central
Government and the State Government - which meant any person authorised
to act for the Central Government or the State Government : theoretically,
even a desk clerk! And the power to detain was not confined only to those in
the secretariates in Delhi or the State capitals, it could also be exercised by
every District Magistrate and every Commissioner of Police in every town and
village in every State. 130

Act 26 of 1971 (MISA)
Act 42 of 1971.
126 other than Government Statements.
I"
.' External or Internal
11S 38 th Constitution Amendment Act of August 1, 1975.
129 Further more, drastic amendments were rnade to MISA;
(a) the right of appeal to the Government in case of an illegal detention was abolished.
(b) the constitutional safeguard of a scrutiny of every detention order by an Advisory Board ws
rendered useless, since (with the suspension of Articles 21 and 22) provision was expressly
made by ordinary law that the Advisory Board would have no right to reverse the detention
order (for any reason) for one year.
(c) grounds of arrest were forbidden to be disclosed even to the Courts, and by enacting a statutory
fiction - it was to be deemed that it was against public interest in all cases to disclose the
grounds of arrest.
(d) provision was made that the expiry of a detention order was not a bar to the making of further
detention order against the same person.
.
no P.H. Parekh, op. cit., pp. 88-89.
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The almost 19 months of National Emergency imposed by Indira
Gandhi between 1975 and 1977 have been seen by many analysts as the
turning point in the post-colonial history of India. 131
During emergency as many as 6851 detention of leaders of
opposition parties, were made under preventive detention laws. 132
It was also the time of the crumbling of the police order.

Emergency made the hierarchy topsy-turvy.

The politicians encouraged

subversion of the chain of command. The corrective mechanism available in
the police force was neutralized. Torture and mayhem could not be effectively
controlled. 133 The current methodology of third degree does not show any
remarkable refinement over the methods

described by the Torture

Commission. 134
The methods of torture were described by the Torture Commission:
Among the principal tortures in vogue in police cases we find the
following: twisting a rope tightly round the entire ann or leg so as
to impede circulation; lifting up by the moustache; suspending by
arms while tied behind the back; searing with hot irons; placing
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Smith Kothari, "The Human Rights Movement in India: Crisis and Challenges", The Human rights
Movement in India: Crisis and Challenges (ed) BY David P. Forsythe (Ed.)(1989) p. 94.
G.S. Bajwa, op. cit, p. 381.
Ibid.
In the 19705, according to a report, the following methods were in vogue:
I. Stamping on the bare body with heeled boots.
2. Beating with canes on the bare soles of feet.
3. Rolling a heavy stick on the shins with a policeman sitting on it.
4. Making the victim crouch for hours in 'Z' position.
5. Beating on the spine.
6. Slapping with the cupped hands on both ears until the victim bleeds and loses consciousness.
7. Beating with rifle butt.
8. Inserting live electric wires into body crevices.
9. Forcibly laying nude on ice slabs.
10. Burning with lighted cigarettes and candle flame.
11. Denying food, water and sleep and then forcing the victim to drink his own urine.
12. Stripping the victim, blackening face and parading him in public.
13. Suspending the victim by his wrists.
14. Hauling him on 'Aeroplane'- Victim's hands tied behind the back with a long rope, the end
hauled over a pully, leaving the victim dangling in mid-air, swinging., Seminar, New Delhi,
June, 1977 quoted in Shailendra Misra, Police Brutality (1986), pp. 32-33.
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scratching insects, such as the carpenter beetle, on the navel,
scrotum and other sensitive parts; dipping in wells and rivers, till
the party is half suffocated; squeezing the testicles; beating with
sticks; prevention of sleep; nipping the flesh with pincers; putting
pepper or red chillies in the eyes or introducing them into the
private parts of men or women; these cruelties occasionally
persevered until death sooner or later ensues. 135
Emergency distorted police functioning considerably in Kerala as

in most other States. Senior police officers were as much responsible for this
as the politicians in power. Whereas a number of excesses did not receive any
attention whatsoever, one case which shook the polity of Kerala once
emergency was lifted in 1977, was the infamous Rajan case, where a student
was tortured to death in a remote police camp, an act so brutal in nature that
the entire populace of Kerala revolted in no uncertain measure. 136
During this period various types of police atrocities were committed

upon the poorer people, students, teenagers and teachers. 137A retired professor,
whose son was tortured to death by police, describes his feelings on hearing the
experience of the victims in the Kakkayam police camp:

Torture Commission Report, para 67. Minutes of Consultation in the Public Department, No.1027
of3.\O.1854 given in the Appendix to the Report of the Torture Conmllssion., para 14. The date on
which Sir Thomas Munro had recorded the minute was 30.1.1827
116 This case shook the confidence of the people in the police force. The people thought that the police
force was a serious liability. The cover of emergency had an umbrella -effect producing a feeling
that inured the police officers from accountability. Till that time it was the public belief that it was
the subordinate police functionaries who indulged in individual barbaric acts. They had respect for
the senior officers for their sense of justice and fair-play. Three senior IPS officers were involved
in the Rajan case. This evoked sharp reaction and many wondered what motivated even educated
people, coming from families with established middle-class values to behave in this manner. The
lPS service received a fatal blow to its credibility. The police was viewed as an institution of
torture. No more was justice a part of the police creed. The misbehaviour of a few in the senior
ranks had an adverse impact on the entire police force. If senior officers could actively participate
in torture of innocents in police custody, how can one blame the subordinate police personnel?
That was the constant common refrain. Subramaniam, op.cit., pp. 294-295.
IJ' G.S. 8ajwa, op. cit., p. 326.
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Koru, Benhar and Chathamangalam Rajan told me about
Kakkayam camp, shivering while narrating stories of blood clotting
torture, as if trying hard to forget ... When the victims of police
torture showed me the never fading scars of torture on their bodies,
saliva filled my mouth and darkness, my eyes. A whistle echoed in
my ears. 138
The Professor describes the atmosphere in the camp:
Mr. J would sit on a chair and pass orders while police jeeps rushed
in and out and youngsters were dragged forth. They were beaten,
and then tied to a wooden bench with their hands and legs down. A
heavy wooden roller would be rolled over their thighs; many could
not stand the pain, and fell unconscious. To prevent them from
crying out, the police pushed cloth into their mouths. Afterwards,
they would be bought before Mr J. While questioning them, he
would roll a sharpened pencil in his hands; suddenly he would stab
the pencil in the muscles worked loose from the bones on the thighs
of the tortured. Koru said that at that moment you thought it would
be better to die. The cries from being stabbed with that pencil could
be heard outside the camp.139

He depicts the plight of his son in the camp:
My son Rajan was tortured first. They asked him where the
rifle was that had been stolen during the attack on the Kayanna
police station. He had never been beaten even once in his short life,
so with the first round of torture he became weary. Then he was
tied to the wooden bench and rolled. He cried out for his mother;
they stuffed cloth into his mouth. At the end of the torture, to get
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V. Eacbara Varier, Memories ofa Father (2004), p. 68.
Id.• pp. 66-67.
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away from it he told them that he would find the rifle. Then he was
taken to MrJ, who told the policemen to take Rajan to a jeep and
go in search of the rifle. Then he cried again. He told them that he
was not aware of the rifle at all, and had said that to escape further
torture. Mr. P began kicking him in his stomach with his heavy
police boots. With a loud cry he fell back and writhed on the floor,
then became quiet and motionless ... They packed Rajan's body in
to a sack and took it away in a jeep. They burned it in the midst of
some forest with sugar, to ensure that not even the bones would be
left behind. 140

During the Janata Regime
Even after the defeat of Mrs. Gandhi at the polls in 1977 and the
coming to power of a broad coalition, for almost two years there was a
relatively low profile of the range and extent of civil rights activities. 141 In the
early days of its rule the lanatha Party took limited steps to restore the
democratic rights of the people. But then came the halt. There was an attempt
by the lanatha government even to perpetuate preventive detention, despite the
electoral pledge that Maintenance of Internal Security Act would be repealed.
No doubt this law was

repealed at the center, but it remained prevailed very

much in the states l42 •

In the Eighties
The alleged methods of torture this period include hanging people
upside down severe beating (sometimes until the victims limbs are broken),
burning and plying heavy rollers on the victims leg. In some cases, the use of
electric stocks has been reported. Such methods were particularly common
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Id., pp. 67- 68.
Smitu Kothari, ''The human Rights Movement in India: Crisis and Challenges",Human rights and
Development, (Ed.) David. P. Forsythe (1989), p. 103-104, p. 96.
Id., p. 326.
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during the investigation of ordinary criminal offences such as theft, and are
most widely used against the poorer sections of Indian society, notably the
adivasis, tribal and harijans. 143
In the early 1981, the Indian press reported detailed account of
people suspected of ordinary criminal offences whose legs had been broken and
then twisted by the police in Varanasi and Gazipur in Utter Pradesh. Cases of
torture and death in custody are widely reported in press, and in a number of
instances, have been investigated by civil liberties organizations. When
magisterial inquiries found that death in custody were due to police brutality the
only punishment the guilty officials was given is that they were only suspended
from duty or transferred. Sometimes police officials were later on reinstated. 144

After Eighties
After 1980, police has resorted to, more repressive techniques as
not to leave any scar of police atrocities on the body of victims. Even minors
were not spared at the hands of police. A newspaper published a report,
according to which, young boys of 10 to 14 years were being supplied to
detainees for their delectation and a boy name Munna was in agony because
after the way he was used he was unable to sit. 145 The helpless boys gives the
description of police torture in a telling manner:
I was taken to Baz Mandi police station and beaten up. My feet
were swollen. Then they put a bandage around my forehead and
passed electric shocks through it. 146
After the late eighties the incidents of death through torture in
police custody has been on the increase. 147 In the 1980s and 1990s hundreds of
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G.S. Bajwa op.cit., p. 330.
Amnesty International Report, 1980, quoted by a.s. Bajwa, op.cit., p. 330.
Munna v. state of u.P. A.l.R. 1982 S.C. 806.
"Boys reveal tale of torture in Jail", Indian express, February 12, 1982 quoted by
cit., p. 329.
G.S.Bajwa, op.cit., p. 334.
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people were tortured, extra judicially executed or disappeared Despite calls by
human rights organisations including Amnesty International for impartial
investigations into these human rights violations, there has still been no
comprehensive investigation into the pattern of human rights violations
perpetrated by police. Amnesty International believes that this situation has
facilitated the continuation of torture and other illegal activities by police.
Methods of torture used in the past against political detainees by police
including rolling wooden rollers over the legs of suspects thereby tearing
muscles, stretching the legs apart and electric shock treatment - are now used
against common criminal suspects or against individuals detained merely for
the purpose of extortion. 148
Police have established several centres where inhuman and sadistic
tortures are inflicted. Corruption has been rampant and the interrogation
officers have been extorting money for the release of innocent persons. The
Persons killed due to torture were said to be disposed of in clandestine manner
and most of them were thrown in the waterways or fields. These arrests were
made by police without FIR and therefore, treated as deaths due to mutual
rivalry of militant groups. In other cases, no doubt, FIR is registered but a
concocted story is made that in course of recovery of arms, when detainee was
being carried by the police party, he ran away or killed by militants when they

tried to liberate him. 149
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Anmesty International, The impact of violence against women, May 2001.
~Disappearances in Punjab" - A Report on Human Rights violations of Sikhs, Committee for
Information and Initiative on Punjab, New De/hi, (1990), pp. 3-26. and see also" The fascist
Offensive in Punjab", Reports on Human Right Violations, Punjab Human Rights Organisation,
Westway Quick Printers, U.K., ( 1989 ), p. 4.
Conunon methods of torture employed by police in Punjab during interrogation were as follows:
Rolling of log of wood on the legs to rupture the muscles;
Spraying of chilly powder in eyes and secret parts of the victim;
Stretching the legs open to the unbearable extent;
Application of electric current on their bodies;
Beating of feet by a stick;
Hanging upside down from a roof;
Keeping the detainee without food and water;
Pulling of nails, etc.
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The police were faced with a peculiar problem in Punjab during the
days of militancy. Police were killing people by the thousands, many of them
innocents. ISO In the state of Punjab and Haryana torture has been
institutionalizes in the form of group of policemen who excel in method of
interrogation called criminal interrogation agency headed by an official of
inspector rank. The, 'cause of arrest' is not on the record and if the victim dies
during interrogation the agency denies ever having seen him. If he confesses
or helps the interrogators recovering anything connected with the crime, he is
transferred to a proper police station and a case is registered against him. If he
refuses to confess or looks innocent after inflicting torture, he is just let off,
often at right, and told to be wise enough not to complain to anyone. People
never complain to anyone due to fear of police torture. 15l
The police was using several brutal methods to get forced
confessions from innocent people. This inhuman torture starts with a through
beating of the victim. And, if the victim refused to confess, he was taken
outside where the victims stripped and then made to sit on the top of a sharp
bamboo. After this, the police men start pressing hard on the victims shoulders
in order to impale him. The torture is enough to make any victim admit to any
crime. The police has destroyed the life of several people by using such third
degree methods. IS2
Another method of torture adopted by police in Madhya Pradesh

\ was Laxman lhula. This barbaric form of torture is used to terrorise the
Anjali Nirmal, Rip The Khaki (1998), p. 133.
G.S. Bajwa, op.cit., p. 333.
Victim is made to be down on one side and the log of wood would be kept under his leg and would
be rolled on one leg ad then on the other leg; legs of the victims are torn apart other, men sit behind
the back thereby backbone/spine can be fractured in this ...... and man becomes impotent; victim is
made to stand in attention and his hands tied behind the neck on the back and he is made to stand
for 3 to 4 hours to cause extra-ordinary pain, victim is made to stand upright, his hands tied behind
and a rod is inserted in the tied hands and the man is hung in the door through the door, victim is
made to sit on the grand and his both legs are pulled apart at ninety degree rupturing all the muscles
and tissues, women victims are also tortured and even raped, passing of electric current through the
genitals of the victim to make him impotent. Id., p. 383.
11: See torture into impotence "Sunday dated Nov.8, p.18 quoted by G.S. Bajwa op.cit., p. 367.
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persons either to extract money or to get confession. The victim in stripped of
all his cloths, and then hung upside down from the ring fixed in the roof of the
room with the help of rope. The hands of the victim are tied. Then starts the
thrashing of the victim on the sole of his feet-such a place of beating is used
because it leaves no marks. If the victim is still reluctant to confess the torture
id! carried to a still vicious stage, the line wires are place against victim's

I

genitals and electric shocks are repeatedly administered till the victim is
helpless with pain. The torture leads to impotence. 153
Various laws have been passed by the Union Government and the
State Governments enabling the Government to detain any person so as to
prevent him acting against the security or defence of the country.154 The
Constitution (Fifty-ninth) Amendment Act, 1988, which was passed by
Parliament and assented to by the President, raised serious implications not
only for Punjab but also for the future of democracy in India.

The

introduction of Article 359-A seeking to amend Article 352 in relation to
Punjab by providing that an emergency could be declared for an additional
reason, namely when 'the integrity of India is threatened by internal
disturbance in the whole or any part of the territory of Punjab' was considered
denial of right to life in Punjab. The obvious object of the amendment was
considered to bring the people of Punjab under emergency regulations
forthwith. Article 358 was amended and the Government acquired the right to
suspend Article 19 including the right to life. 155 Much worse was the
amendment in Art. 359 which enabled the Government to suspend Art. 21 as
and when proclamation of emergency is made in respect of Punjab or in any
part of its territory. The total effect of the suspension of this Article could be,
that a person can be deprived of his life and liberty without any sanction of
law; he could be harassed, detained, tortured and even killed, and he or his
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See torture into impotence "Sunday dated Nov.8, p.18 quoted by G.S. Bajwa op.cit., p. 367.
Nistula Hebbar, "Old Wine in New Bottle", Law Column, The Week, November 11, 2001, p. 20.
V.M. Tarkunde, "Abrogation of Civil Liberties and Democratic Rights", Civil and Military Law
Journal, Volwne 24, No.2, April-June, 1988, p. 107.
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family members would have not right to approach the court for relief. 156
According to human right activist like Rajeev Dhav" the existing laws Anns Act, Preventive Detention Act, Unlawful Association Act and the
provisions in Indian Penal Code l57 are sufficient to deal with terrorism.
The analysis shows that number of illegal detentions, police
tortures and custodial deaths are rising day by day. Though the judiciary has
been keen to award compensation in such cases, the Criminal Procedure Code
is silent on the issue. So it is recommended that some specific provisions to
ensure compensation to the persons illegally detained and to the members of
the family of a person died in police custody should be included in the Code.

156
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B.P. Singh Sehgal, Human Rights in India (1995), p. 87.
For sedition [section 153] and for conspiracy [section 120(B)]
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PART 2
PAIT£R$N OF HUMAN

RIGHTS VIO

TIONS

CHAPTER-3
CUSTODIAL VIOLENCE AND
PERSECUTION IN LOCK-UPS
In the accusatorial system of criminal justice, as a person is
considered to be a criminal only if and when he is convicted by a court of law,
the police should also presume that a person in custody may be innocent, till
his guilt is proved. The principle of presumption of innocence is specifically
provided in Article 11 (1) of the Universal Declaration of Human Rights, 1
Article 14(2) of the International Covenant on Civil and Political Rights 2 and
Rule 84(2) of the Standard Minimum Rules. 3 Since arrested persons are
presumed innocent, police may impose only those conditions and restrictions
on them as will ensure their appearance at trial, prevent their interference with
evidence and further commission of offences. 4
A police station is the most important base-line unit of the police
organisation. It is at this cutting edge level of police administration, the people
often get in close touch with the police. s The lock-up is the first place of
detention of arrested persons, regardless of whether they are later acquitted,
convicted, fined or placed on probation. 6

Article 11(1) : "Everyone charged with a penal offence has the right to be presumed innocent until
proved guilty according to law in a public trial at which he has had all the guarantees necessary for
his defense."
: Article 14(2) : "Everyone charged with a criminal offence shall have the right to be presumed
innocent until proved guilty according to law."
) Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, held at Geneva in 1955, Compilation, Vol. I, p. 243. Rule 84(2) of the Standard
Minimum Rules reads: "Unconvicted prisoners are presumed to be innocent and shall be treated as
such."
I The protection of human rights and fundamental rights of personal liberty has become the primary
concern of the justice system of modem India where presumption of innocence till guilt is proved
beyond a reasonable doubt is ingrained in the Constitutional guarantee under Article 21 which calls
for withstanding the test of justness, fairness and reasonableness of procedure relating to
deprivation ofliberty., infra n. 13, pp. 251-252.
S AJphonse L. Earayil, James Vadackumchery, Police and the SOCiety (1985), p. 35.
I WalterC. Reckless, The Crime Problem (1967), p. 655.
I

The concept of a police station - i.e., the holy of holies for
administration of justice-must exerts influence upon the nicety of behaviour.
But the police in India could not understand it so far, and it continues to be so
in spite of appeals from many quarters to do away with the oft-resorted evil
practices in police stations. 7
Allegations are plenty to show that the police misbehave with the
suspects, in many ways including employing third degree methods, detaining
illegally, detaining beyond the permitted period, not permitting to wear proper
cloths, not providing food etc. These acts show that there is no presumption in
favour of the suspects during the course of investigation. 8 Therefore we have
to conclude that in our present system, the presumption of innocence is
available only in favour of the accused and not at all in favour of the arrested
or remanded. When a crime is committed or reported, the people alleged to
have committed the offence are arrested. A lot of publicity is given about the
arrest and people look at them as real culprits. 9
There exist a number of violations of human rights in police lockups and surely there is the public dissatisfaction with the police functioning.\, /
Police officers know well what is going on in police stations and yet they ,
allow them. Among the violations the most common forms are illegal
detention, prolonged detention, manipulation of records of detention, custodial

So the Torture Conunission, as early as in 1855, said that the police stations were torture cells and

t
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various Police Conunissions later reiterated this view in stronger tenns. Research studies further
confirmed it and the courts oflaw, over and again, endorsed the views, Supra n. 5, p. 39.
The suspects who are dealt by the police as 'guilty' during the investigation of crime become
'innocent' all on a sudden when they are accused of the crime before a court of law. People, who
are acquitted by courts, speak out the truth that they were subjected to third degree methods of
interrogation by police during investigation. The acquittals do not mean much to them so long as
the hardships and the pains they suffered are not compensated by the legal system. James
\'adakurnchery, The Police, the People, and Criminal Justice (1997), p. 155.
In some cases involving sex scandaVrape etc., the name of reputed bureaucrats or businessmen or
politicians appear in the press as they are arrested and questioned by police. After a long time, they
may be set free as a result of acquittal verdicts in favour of them But the news may not appear in the
press when they are released as found not guilty. They are damaged and the damage caused to them
cannot be recuperated by presumption of innocence followed by acquittal verdicts unless the suffered
are suitably compensated by the system responsible for damaging them, infra n. 48, pp. 77-78.
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torture 10, custodial death, custodial suicide, custodial rape ll , denial of food,
medical care and clothing, and denial of access to counsel and denial of
interaction with dear and near ones. 12

nJega/ Detention and Manipulation ofRecords ofDetention
Detention means deprivation of personal liberty except as a result
of conviction for an offence whereas imprisonment means deprivation of
personal liberty as a result of conviction for an offence. 13
An arrest or detention which is lawful under national law may

nonetheless be arbitrary under international standards, if the law under which
the person is detained is vague, or is in violation of other fundamental
standards such as the right to freedom of expression. 14 International law
requires States to take measures for the avoidance of pre-trial detention. The
most relevant international human rights instruments relating to persons in
police custody are Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment,15 the Convention on the Rights of the

Arrest involves the deprivation of the liberty of an individual by the legal authorities. From the time
a person is arrested, and if not released on bail, he or she is under custody. Any use of force, threat,
psychological pressure etc., against the person in custody by the authorities is termed as custodial
torture. We have seen the basic legal philosophy of the Constitution, the international instruments
and the procedural law, which presume the innocence of the accused till the contrary is proved in a
court of law. Keeping this in view, the legal procedures are weighed in favour of the accused and
his innocence, S. Subramanian, Human Rights: International Challenges Vol. 1(1997), p. 235.
11 Discussed in Chapter 5.
I: The field study discloses that the condition of lock-ups in almost all the police stations is dreadful.
Even the basic furniture does not exist. None of the police stations has a visitor's room. The only
things on display are pairs of handcuffs. About 80% of the respondents believe that the atmosphere
prevailing in a police station is causing fear in the minds of ordinary citizens especially the weaker
sections of the society.
I) Ponnain.M, Panch Ramalingam and Rani Ponnaian, Glimpses of Human Rights (1999), p. 252.
11 Anmesty International, The impact of violence against women (2000), pp. 6-7.
1I Adopted and opend for signature, ratification and accession by General Assembly resolution 39/46
of 10 Dec. 1984; Compilation, Vol. I, p. 293 (hereinafter referred to as the 'Convention against
Torture). Even though the Permanent Representative of India to the United Nations signed the
Convention on 14 October 1997, the formalities for ratification are yet to be completed.

10
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Child l6 , the Declaration against Torture l7 and the Code of Conduct for Law
Enforcement Officials. IS
The relevant standards are laid down in Article 9(3)19 of the
International Covenant on Civil and Political Rights. Art.24 of the Draft
Principles on Freedom from Arbitrary Arrest and Detention prohibits all kinds
of torture. It also provides that any statement or evidence obtained through any
of such prohibited methods shall not be admissible. 20
It

Adopted and opened for signature, ratification and accession by General Assembly resolution 44125
of20 Nov. 1989; Compilation, Vol. I, p. 174. Article 37 of the Convention reads: "States Parties

shall ensure that:
(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or

punishment. Neither capital punishment nor life imprisonment without possibility of release shall
be imposed for offences committed by persons below eighteen years of age; (b) No child shall be
deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a
child shall be in conformity with the law and shall be used only and a measure of last resort and for
the shortest appropriate period of time; (c) Every chilled deprived of liberty shall be treated with
humanity and respect for the inherent dignity of the human person, and in a manner which takes
into account the needs of persons of his or her age. In particular, every child deprived of liberty
shall be separated from adults unless it is considered in the child's best interest not to do so and
shall have the right to maintain contact with his or her family through correspondence and visits,
save in exceptional circumstances; (d) Every child deprived of his or her liberty shall gave the
right to prompt access to legal and other appropriate assistance, as well as the right to challenge the
legality of the deprivation of his or her liberty before a court or other competent, independent and
impartial authority, and to a prompt decision on any such action.
I' Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, Adopted by General Assembly resolution 3452
(XXX) of 9 Dec. 1975; Compilation Vol. I, p. 290 (hereinafter referred to as the 'Declaration
against Torture').
11 Adopted by General Assembly resolution 34/169 of 17 Dec. 1979; Compilation, Vol.L, p, 312.
19 Article 9(3) of the Covenants reads: "Anyone arrested or detained on a criminal charge shall be
brought promptly before a judge or other officer authorised by law to exercise judicial power and
shall be entitled to trial within a reasonable time or to release. It shall not be the general rule that
persons awaiting trial shall be detained in custody, but release may be subject to guarantees to
appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for
execution of the judgment."
;)) The Draft Principles were prepared at the request of the United Nations Commission on Human
Rights (resolution 2 (XVII) of 14 March 1961) by a Committee composed offour member States of
the Commission. With regard to the treatment of arrested or detained persons, Article 24 of the
draft principles provides :
"No arrested or detained person shall be subjected to physical or mental compulsion, torture,
violence, threats or inducements of any kind, deceit, trickery, misleading suggestions, protracted
questioning, hypnosis, administration of drugs or any other means which tend to impair or weaken
his freedom of action or decision, his memory or judgment. Any statement which he may be
induced into making through any of the above prohibited methods, as well as any evidence
obtained as a result thereof, shall not be admissible in evidence against him in any proceedings ... "
Principle 1 reads: "All persons under any form of detention or imprisonment shall be treated with
humanity and with respect for the inherent dignity of the human person". Principle 7 reads : "States
shall prohibit by law any act contrary to the rights and duties contained in these principles, make any
act subject to appropriate sanctions and conduct impartial investigations upon complaints"., Human
Rights, Methods o/Combating Torture, Fact Sheet No.4, U.N. Publications (1987), p. 6.
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In a free society like ours, law is very zealous of the liberty of its
subjects and does not pennit detention unless there is legal sanction for it. 21
Section 50, 56 and 57 of the Code of Criminal Procedure mandate that no
person can be detained in custody without infonning the grounds for arrest and
that a detainee must be presented before a Magistrate within twenty-four hours
of arrest. Section 160 of the Code prohibits the detention of males under the
age of fifteen or females of any age for the purposes of investigation or
questioning by the police. It is only on a fonnal arrest that a person can avail
of different statutory protections promised under the Code of Criminal
Procedure. Besides the protections under the Code, there are constitutional
protections available under Articles 21 and 22. Articles 226 and 32 entitle a
person to seek judicial intervention through the writ of habeas corpus for his
release from unlawful detention. Judicial intervention can also be sought
against arrest on insufficient grounds through the writ of mandamus under the
said Articles and also through inherent jurisdiction of the High Court under
section 482 22 of the Code. However, these legal protections can be made use
of only if someone is aware of the unlawful detention of the person concerned
and the information of arrest and its grounds are duly notified. This further
calls for giving of infonnation to some other legal aid agency where no one
comes to the rescue of the detained person. The situation is more demanding
in India where half of its population is living below the poverty line and over

95% of the persons wrongfully confined belong to this category.23

Prolonged and Uncomfortable Detention
Current practices pennit the police to keep the suspect 'for a
reasonable time' in the police station. The police feel justified in keeping the
suspect in custody until they succeed in breaking down his resistance by rigid
questioning. 24

:1 (1997) I S.C.C. 1416.
~ See appendix Ill.
:J B.P Singh Sehgal, Human Rights in India (1995), p. 255.
;. Hanry Elmer Bames and Negley K. Teeters, New Horizons in Criminology (1951), p. 253.
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Every person who has been arrested has the right to be produced

before the Magistrate within 24 hours of his arrest,25 and the failure of which
is a very serious matter. It becomes to wrongful confinement.
Paragraph 3 of Article 9 of the International Covenant on Civil and

Political Rights requires that in criminal cases, any person arrested or detained
should be brought promptly before a judicial authority, whose function is to
detennine the lawfulness of a person's arrest or detention in a given case. 26
The Principles on Detention also contains elaborate provisions on the
judicial oversight of detention. 27 Paragraph I of Article 10 of the Declaration on
The right to be brought before a Magistrate within a period of not more than twenty-four hours of
arrest has been created with a view :
(i) to prevent arrest and detention for the purposes of extracting confession or a means of
compelling people to give information; (ii) to prevent police stations being used as though they
were prisons - a purpose for which they are unsuitable; and (iii) to afford an early recourse to a
judicial officer independent of police on all questions of bail and discharge.,Mohamad Suleman v.
King Emperor, 30 C.W.N. 985, 987 (FB).
Further, ruthless use of powers of the police for making arrest for cognizable offences can be contained
10 a great extent if the arrested person is produced before the Magistrate forthwith as is required under
the Constitution and the Code. There is no power with the police to keep an accused person in custody
for twenty·four hours in a case in which investigation is not likely to be completed within the stipulated
period of twenty-four hours. Magistrates before whom accused are produced upon arrest are not
supposed to grant mechanical remands. Rather they should exercise their powers judicially to ensure the
proper compliance of human rights, especially the complaint of torture in custody, request for medical
examination, perusal of police diary regarding recording of the fact of notification of arrest to the relative
or friend named by the accused and recording of reasons for making arrest. Supra n. 23, p. 265.
) Although this principle is recognised in the criminal jurisprudence of many countries the drafters of
the Covenant considered the requirement so vital for safeguarding the interests of the pre-trial
detainees that they recognized it as a fundamental human right of the arrest accused. The purpose
of this requirement is to afford earliest opportunity to a detained person or his counsel to secure his
release if the arrest and detention are in the violation of his rights. Judicial review of detention as
required by the Covenant also serves to safeguard the well-being of the detainee and prevents any
\;olation of fundamental rights. It has been found that if the court is not informed of the detention
or is infonned after a considerable delay, the right of the detainees are not protected., Chandra
Mohan Upadhyay, Human Rights in Pre-Trial Detention (1999), p. 20.
Principle 4 states: "Any form of detention or imprisonment and all measures affecting the human
rights of a person under any form of detention or imprisonment shall be ordered by, or be subject to
the effective control of, a judicial or other authority". Paragraph 1 of Principle 11 (Principles on
Detention) provides that, "a person shall not be kept in detention without being given an effective
opportunity to be heard promptly by a judicial or other authority. A detained person shall have the
right to defend himself or to be assisted by counsel as prescribed by law". Paragraph 2 requires that,
Ma detained person and his counsel, if any, shall receive prompt and full communication of any order
of detention, together with the reasons therefore". Paragraph 3 requires that, "a judicial or other
authority shall be empowered to review as appropriate the continuance of detention." Principle 37 is
another important provision which needs to be mentioned here (Principles on Detention) : "A person
OD a criminal charge shall be brought before a judicial or other authority provided by law promptly
after his arrest. Such authority shall decide without delay upon the lawfulness and necessity of
detention. No person may be kept under detention pending investigation or trial except upon the
~Titten order of such an authority. A detained person shall, when brought before such an authority,
have the right to make a statement on the treatment received by him while in custody."

!l
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Disappearance28 also guarantees to persons arrested on a criminal charge the
right to be brought before a judicial authority promptly after detention.
The fundamental right guaranteed under Article 22(2) of the
Constitution of India also protects the right of the arrested person to be
produced before the Magistrate within 24 hours of arrest. 29 Provisions similar
to Article 22(2) are contained in Section 57 of the Code of Criminal
Procedure. 3o Sections 56 31 and 7632 of the Code of Criminal Procedure 1973
reiterate the same. Section 57 of the Code provides that person arrested should
not be detained in police custody for more than twenty-four hours. It is
certainly not an authorisation for police to detain him for twenty-four hours in
their custody. Twenty-four hours prescribed in the Code is only an outermost
limit beyond which arrested person cannot be detained in police custody.33
Adopted by General Assembly resolution 47/133 of 18 Dec. 1992; Compilation, Vol. I, p. 401.
Article 22(2) of the Constitution of India reads: "Every person who is arrested and detained in
custody shall be produced before the nearest magistrate within a period of twenty four hours of
such arrest excluding the time necessary for the journey from the place of arrest to the court of the
magistrate and no such person be detained in custody beyond the said period without the authority
ofa magistrate".
~ Code Criminal Procedure, Section 57 reads: "No police officer shall detain in custody a person
arrested without warrant for a longer period than under all the circumstances of the case is
reasonable, and such period shall not, in the absence of a special order of a Magistrate under
Section 167, exceed twenty-four hours exclusive of the time necessary for the journey from the
place of arrest to the Magistrate's court."
)1 According to Section 56 a police officer making an arrest without warrant must take or send the
person arrested before a Magistrate having jurisdiction in the case, or before the officer in charge of
a police station. This duty of the police officer is subject to the provisions contained in the Code as
to bail. While the time given in Article 22(2) is twenty four hours, Section 56 requires taking or
sending of the arrested person without unnecessary delay.
J: Section 76 provides a similar rule in substance in case of arrest under warrant. Code Criminal
Procedure, Section 76 reads: "The police officer or other person executing a warrant of arrest shall
(subject to the provision of Section 71 as to security) without unnecessary delay bring the person
arrested before the Court before which he is required by law to produce such person:
Provided that such delay shall not be in any case, exceed 24 hours exclusive of the time necessary
for the journey from the place of arrest to the Magistrate's court."
Article 22(2) on the face of it appears to apply to both kinds of arrests; arrests without warrant as
well as arrests under a warrant. But in State of Punjab v. Ajaib Singh [A.I.R. 1953 S.C. 10], it was
held by the Supreme Court that the Article relates to arrests without warrant only. The reason is
that in a case of an arrest on a warrant the judicial mind had already been applied to the need for
arrest and hence there was no use to provide any safeguard in absolute terms. This view appears to
be unreasonable and wrong. The proviso to Section 76, however, affords similar safeguards to a
person arrested under a warrant.
)J A police officer is not justified in detaining a person for one single hour except upon some
reasonable ground justified by circumstances of the case. Therefore, if the police officer considers
that the investigation cannot be completed within twenty-four ho
roduce the accused
forthwith before Magistrate and not wait for twenty-four hour
~ vtar Chaudhary,
A.l.R. 1955 All. 138, p. 150.
..!ji
~

:J

:t

99

~!i'

.,

~

...... ~ ~
".

-(-If,

~

~~<!.

'S'&3/1I"fI ~

Section 167 of the Code also requires the police to produce the
accused person before the nearest Magistrate within twenty-four hours of his

arrest. 34 This right is also directly related to other rights like right to
presumption of innocence35 and right against self-incrimination. 36
For this obvious reason, the Supreme Court and various High
Courts also have strongly urged upon the State and its police authorities to
ensure the enforcement of this requirement. 37 Where it is found disobeyed they
should come down heavily upon the erring police personnel. 38 The Supreme
Court in Sheela Barse 'S39 case has imposed a duty on the Magistrate before
whom the arrested person is produced to enquire from the arrested person
whether he has any complaint of torture or maltreatment in police custody and
inform him that he has a right under Section 54 of the Code of criminal
procedure to be medically examined. 4o Earlier the Supreme Court in Khatri v.

State of Bihar,41 opined that the provisions prohibiting detention without

~ Adelay in bringing the accused before the Magistrate is clearly a violation of the Human Rights of

an accused. The precautions laid down in Sections 56, 57 and 167 of the Code are designed to
secure that within not more than twenty-four hours some Magistrate shall have been seized of what
is going on with the accused and have knowledge of the nature of the charge against the accused.
The Indian legislature, after having provided for an arrested person being placed under orders of
remand, has at the same time taken care to ensure that the interests of the arrested person are not
endangered by his being placed under police custody beyond a total period of fifteen days under
any circumstances, irrespective of the gravity of the offence or the serious nature of the case.,
Chaganti Satyanarayana v. State ofA.P., (1986) 3 S.C.C. 141, p. 148.
In Central Bureau of Investigation, Special Investigation Cell v. Anupam J. Kulkami [ (1992) 3
S.C.C. 141] the Supreme Court has unequivocally found that the police custody should not exceed
15 days after the arrest.
l! Sce International Covenant on Civil and Political Rights, Article 14(2). The concept of presumption
of innocence is whittled down in the wake of police custody of the accused, his interrogation by the
police, publicity of his arrest and detention, refusal of his enlargement on bail and the like. There
arc so many steps and strokes to blacken the accused before he is permitted to open his lips; and
this can be checked to a certain extent by strict observance of procedure conferring beneficial right
10 an accused under the law and policing the police in their enforcement. D.C. Pande, Limits of
Police Coercion in U.S.A. and India (1966), p. 170.
l& Sce International Covenant on Civil and Political Rights, Article 24(3) (g); the Constitution of
India, Article 27 and The Code of Criminal Procedure, Sections 315 and 342 (a).
J' Khatriv. StateofBihar, (1981) 1 S.C.C. 627.
JI 11 is also held that if a police officer fails to produce an arrested person before a Magistrate within
twenty four hours of arrest, he shall be guilty of wrongful detention. Sharifbai. v. Abdul Razak,
HR. 1961 Bom.42; Poovan v. The S.I. of Police, Aroor, 1993 Cr. L.J. 2183 (Ker.), p. 2186.
~ HR. 1983 S.C. 378.
MJ Id., p. 382.
11 HR. 1981 S.C. 928.
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mnand is a very healthy provision which enables the Magistrates to keep

dleek over the police investigation and it is necessary that the Magistrate
should try to enforce this requirement and where it is found to be disobeyed,
should come down heavily upon the police. 42
In Joginder Kumar's43 case the Supreme Court, with the object of
enforcing the directions issued by it to the police regarding information to a
friend or relative of an arrested person and making of an entry in the Diary to
this effect, imposed a duty upon the Magistrate also, before whom the arrested
person is to be produced, to satisfy himself that these requirements are
complied with. 44
The above discussions related to the provisions of the Code of
Criminal Procedure and the case laws make it clear that production of the
accused by the police before the Magistrate is not only for obtaining an order
of detention of the accused but also to ensure that the Magistrate has an
implied duty to apply his judicial mind while remanding the accused.
An accused is not required to be detained in custody, if the
investigation can be carried out without making arrest. 45 However, allegations
are there that the police detain people in their custody for more than 24 hours
and it is more so in the case of the less privileged in society.46 As the people
are unaware of the rights of the arrested persons and the procedural formalities
which are to be followed by the police while keeping a person in police
custody, they do not question the police even if a person is kept in police
&; Id.• 928. p. 932 .
•: Joginder Kumar v. State of u.P., 1994 Cri. L.J. 1981.
.. Id.• pp. 1984-85 .
•, There is no power with the police to keep an accused person in custody for 24 hours in a case in

"ilich investigation is not likely to be completed within the stipulated period of 24 hours. The
remedial measures are also provided in the constitutional scheme and the Code itself. The use of
mherent powers of High Court under Section 482 of the Code for meeting the ends of justice by
preventing the abuse of the process of law., M. Ponnaian Panch Rarnalingam and Rani Ponnaian,
It

opeil., pp. 251-252.
Field Study shows that people, especially those who are alleged with offences like theft have been
detained for period ranging from 3 to 7 days. In some cases it went even up to 20 days.

101

custody for many days for the purpose of prolonged interrogation. 47 If the
arrestee is not produced before the Magistrate within the statutorily permitted
time, he becomes a victim of police action. No doubt he suffers the effects of
police ill-doings. 48
Illegal detention beyond the period permitted by law is extremely
common. It may be frequently coupled with physical assault. An illegal
procedure has come to be adopted by the police whereby a suspect is picked
up and detained for many days unrecorded. The requirement of section 57 of
the Code of Criminal Procedure is usually tactfully evaded by the police by
\indicating that there was no arrest but only informal detention. 49 No remand
is sought from the Court and no information is given to relatives regarding the
whereabouts of the detainee. Sometimes this leads to police torture or even to
custodial death of the arrested person. But no action can be taken against the
police since there is no evidence to prove that the person was arrested or that
he died in police custody.

50

As a means of covering up illegal detention, police have become
adept at manipulating records. Very often the police resort to the malicious
practice of recording the time of arrest in such a manner that the production of
the arrested person before the Magistrate is well within 24 hours of the arrest.
The Indian judiciary while taking cognizance of such practices has expressed

" In the survey 80% experienced police officers opined that prolonged interrogation brings out truth
and it is more so in the cases of property offenders like thieves and so on. They are of the view that
prolonged interrogation enables police to get confessions and to make recoveries. Since the end
has been found to be good, police try to justify prolonged detention and interrogation. 70% police
officers opine that the society tolerates of prolonged detention and interrogation.
.. James Vadackumchery, Third Millennium Police (1999), p. 123.
" Actually informal detention or restraint of any kind by the police is not authorised by law, Queen
Empress v.Gobardhan, (I.L.R.) 9 All. 528.
~I As soon as a person is arrested/is taken into custody, a lot of his friends, relatives and dear and near
ones rush to police stations to sort out matters with police authorities. If the people are not arrested
for violation of law, they are released after a warning. Anyway, everything - arrest, taking into
custody, removal to police stations - is alike for the ordinary man on the street. They do not know
the distinctions among them Judging from the treatment the people get, all of them are almost
treated alike and therefore they experience the difficulty.
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its disapproval of the same. 51 It is almost a regular practice to leave blank
space in the register to be filled up later. The General Diary52 has fallen into
disuse ensuring that there is no record of what happens at a police station.
Police officers usually consider as a fashion to spend more time for
interrogation. Prolonged interrogation by employing third degree methods is a
routine process in almost all the police stations. But it is suggested that more
importance should be given to the manner of investigation than the duration of
investigation.

Torture
The term 'torture' has neither been defined in the Constitution nor
in any penal law. The Convention against Torture53 considers it as the
infliction of severe pain or suffering on a human being by another human
being who is acting in an official capacity. 54 The word torture today has
become synonymous with the darker side of human civilization. 55

.~shok Hussain Allah Dehta alias Siddique v. Asst. Collector of Customs, 1990 Cr. L.J. 2201
(Bom).
11 The General Diary is provided for in section 44 of the Police Act 1861 and sections 154 and 155 of
the Code of Criminal Procedure. It should record every occurrence brought to the knowledge of
police, all complaints and charges, names of detainees, offences, weapons or property seized,
details of arrests etc.
H Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Adopted and opened for signature, ratification and accession by General Assembly resolution
39/46 of the 10 Dec. 1984, Compilation, Vol. 1, p. 293.
\01 Article 1 of the Convention defmes torture as follows:
"For the purposes of this Convention, the term "torture" means any act by which severe pain or
suffering whether physical or mental, is intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a confession, punishing him for an act he or a
third person has committed or intimidating or coercing him or a third person, or for any reason
based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation
of or with the consent or acquiescence of a public official or other person acting in the official
capacity. It does not include pain or suffering arising only from inherent in or incidental to lawful
sanctions" .
The Torture Commission of India, 1884 defmes torture as pain by means of which guilty is
punished or confession is extorted. To defme it further torture as Third Degree would clearly
include any and every type of physical violence and further it would also cover cases of
psychological, mental and other forms of harassment or perversion meted on the person in custody
or under the authority of the person inflicting it., M. Ponnaian Panch Ramalingam and Rani
'I

11

Ponnaian, ap.cit., p. 57.
D.K. Basu v. State a/W.B., (1997) 1 S.C.C. 416, p. 424.
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There are express prohibitions of torture

In

a number of

international instruments. The Universal Declaration of Human Rights, 1948,56
the International Covenant on Civil and Political Rights, 196657 and
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, 1984.58
Article 15 of the Convention against Torture provides greater
protection to persons in police custody by requiring each State Party to ensure
that any statement procured by ill-treatment shall not be invoked as evidence
in a proceeding. 59However statement made by the detainee shall be admissible
as evidence against a person accused of torture. Body of Principles for the

Article 3 of the Declaration provides:
"Everyone has the right to life, liberty and security of person."
Article 5 of the Declaration provides:
"No one shall be subjected to torture or cruel, inhuman or degrading treatment or punishment."
Article 9 of the Declaration provides :
"No one shall be subjected to arbitrary arrest, detention or exile."
r Article 6( I) of the Covenant provides :
"Every human being has the inherent right to life. This right shall be protected by law. No one shall
be arbitrarily deprived of his life."
Article 7 of the Covenant provides:
"No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In
particular, no one shall be subjected without his free consent to medical or scientific
experimentation. "
It Hereinafter called Convention against Torture. The Convention in Article 2(1) provides: "Each
Slate Party shall take effective legislative, administrative, judicial or other measures to prevent acts
of torture in any territory under its jurisdiction." Again it states categorically under Article 2(3):
•An order from a superior officer or a public authority may not be invoked as a justification of
torture."
In some instances, it has come to notice that police officers use torture on people under the open or
silent approval of the superior officers. Police Commissions and Law Courts have repeatedly
reminded the police administration that this sort of despicable approach and lame excuses for
torturing the people under the protective umbrella of the superior authority should be done away

!4

with.
In Article 4(2), the Convention reads: "Each State Party shall ensure that all acts of torture are

l'!

offences under its criminal law. The same shall apply to an attempt to commit torture and to
conunit an act by any person which constitutes complicity or participation in torture".
For the details of other provisions see Appendix-I1.
Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment,
Article 15 states: "Each State Party shall ensure that any statement which is established to have
been made as a result of torture shall not be invoked as evidence in any proceedings, except against
a person accused of torture as evidence that the statement was made". In India, there exist laws in
this regard. The allegation is that many accused persons are afraid to speak openly that they were
subjected to torture by the police, for, they are afraid of the evil consequences if such a statement is
made even to the court. Of late, the media brings out such matters to the attention of the public and
as such there is an increased thinking that the policemen/officers are not as courageous as they
'IIm earlier to use torture indiscriminately on people under their custody.
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Protection of All Persons under Any Form of Detention or Imprisonment is
complementary to the standards embodied in the Convention against Torture. 60
India has not so far acceded to the Convention against Torture but
the Indian laws provide certain measures of protection to persons from police
torture. Apart from protections provided in Articles 20(3)61, 21 62 , 22, 32 and
226 of the Constitution63 , safeguards against police torture are provided in the
criminal law and procedure of the land. 64
Torture is essentially a problem of criminallaw. 65 Many countries
have enacted laws against custodial violence and the use of third degree

methods. In India, though there is no specific legislation to curtail or control

the police torture or atrocity, some procedural safeguards against police
riolence or torture are provided in the Code of Criminal Procedure, Indian
Penal Code, Indian Evidence Act and various Police Acts of different states .

.. Principle 21 sets forth the following safeguards:
"( I) Taking undue advantage of the situation of a detained or imprisoned person for the purpose of
co~lIing him to confess, or to incriminate himself otherwise or to testify against any other
person shall be prohibited.
(2)A detained person while being interrogated shall not be subject to violence, threats or methods
of interrogation so as to impair his capacity of decision or his judgment."
,I Article 20(3) of the Constitution is on the lines of the Fifth Amendment to the US Constitution,
Ilrtich prohibits self-incrimination. An interesting question arises as to why confession to the police
1lr'lS made inadmissible in evidence by the British rulers who made the Indian Evidence Act in
1872. The answer is obvious. In India there is no proper training given to police inspectors for
conducting scientific investigation nor are they provided with proper equipment for this purpose.
On the other hand the police inspector has to show that he has solved the crimes in an area, and
since that can truthfully be done only by scientific investigations for which he is neither given
training nor the equipment, the only way for him is to secure a conviction by using torture in police
custody. Infra n. 65, pp. 40-41. Section 162 seeks to protect persons suspected of crimes from
police brutalities by imposing a general bar against the use of a statement made before the police
except for the limited purpose set out in the proviso. It is however permissible to use the statement
for the limited purpose of contradicting a witness if there is an inconsistency between his
stateJOOlts made before the police and the subsequent testimony.
.; Constitution of India, Article 21 reads: "No person shall be deprived of his life and personal liberty
except according to procedure established by law."
II These provisions are included in Appendix Ill. Though there is no specific and separate provision
in the Indian Constitution against torture, the combined effect of rights against self-incrimination
and right to life and liberty is too evident. For in Sunil Batra (1979) S.C.C. (Cri) 155, the Supreme
Court did not fmd itself handicapped by the absence of a specific provision against torture in the
Constitution and gathered support from Articles 14 and 19 holding against the permissibility of
torture of persons suspected and accused of crimes.

'" Ibid.
11

Markandey Katju, "Torture as a Challenge to Civil Society and the Administration of Justice"
(2000) 2 S.C.C. 11. 39.
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The Indian Penal Code makes it an offence to wrongfully confine a
person to extract confession or compel restoration of property.66Similarly, the
Code of Criminal Procedure prohibits offering of threats, promises or
inducements to extract information. 67 Sections 24, 25 and 26 and 27 of the
Evidence Act68 are also meant to protect persons suspected of crimes from
police atrocities and high-handedness. 69
In addition, various Police Acts at the State level as well as the
guidelines issued by the National Human Rights Commission prohibit
custodial torture and direct the Station House Officer (SHO) of police to keep
the suspects safe from any physical assault while in the police custody.7o More
over Section 29 of the Police Act, 1861 lays down that torture in custody is a
punishable offence. 7)
The Kerala Police Act provides checks against vexatious entry,
search, arrest etc. for extortion by police.72 Penalty is also prescribed for

Sections 220 provide for punishment to an officer or authority who detains or keep a person in
confmement with a corrupt or malicious motive. Voluntarily causing hurt to extort confession or
information is an offence under Section 330 punishable with seven years imprisonment and fme
and 10 years imprisonment for causing grievous hurt under Section 331.These provisions are
included in Appendix Ill.
I~ Code of Criminal Procedure, Sections 163(1) & (2). See Appendix Ill.
11 For the details of these provisions see Appendix Ill. The effect of these provisions is
inadmissibility of a confession, made by an accused person to a police officer while in police
custody, in judicial proceedings.
19 But whatever protection is afforded by these provisions to an accused person from police coercion
is nullified by Section 27 of the Act. Section 27, a very potent source of police brutality, provides
that the information furnished by an accused after his arrest to the investigating officer which leads
to the discovery of articles is admissible in evidence. It does not in any way offend Article 20(3) of
the Constitution. Explaining the rationale of Section 27 the Supreme Court, in State of u.P. v.
Deoman Upadhyaya, (A.I.R. 1960 S.C. 1125) observed: "Section 27 is founded on the principle
that even though the evidence relating to confessional or other statements made by a person, whilst
he is in the custody of a police officer, is tainted and therefore inadmissible, if the truth of the
information given by him is assured by the discovery of a fact, it may be presumed to be untainted
and is therefore declared provable in so far as it distinctly relates to the fact thereby discovered.",
id.. I129.
'l See, e.g., Bombay Police Act 1951, S. 66 (b) and (c); Calcutta Police Act 1866, S.lOA (h), (i);
Mysore Police Act 1908, S.49 (b) and (c); and Travancore-Cochin Police Act 1951, S. 22(i) and
(k). NHRC guidelines also provide that the methods of interrogation must be consistent with the
law and must uphold the rights to life, dignity and liberty and right against torture and degrading
treatment. (See Appendix Ill). But field study discloses that the police do not follow this direction.
• i See appendix Ill.
-: Kerala Police Act, 1960, See Appendix Ill.
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policeman who is guilty of any breach or neglect of any provision of law or

any rule or order which is to be observed by the officer. 73
Even though law provides these safeguards, torture and degrading
treatment of suspect by the police continues. The charges of violations of
human rights in India are being raised primarily with the incidents of torture,
rape and deaths in police custody.74 Third-degree methods, otherwise known
as physical torture, have been notoriously resorted to in police functioning- is
perhaps the oft-alleged accusation against the police force in our country.75
It is a common belief that in police station, people are not treated
courteously and are met with ungentlemanly behaviour. 76 Often the police
employ unlawful methods including third-degree methods, prolonged and
brutal interviews and making false arrests. 77
The increasing tendency of police to resort to torturous means to
get confession is evident from some of the cases decided by the apex court.
Thus in Niranjan Singh,78 the court lamented that "the police instead of being
the protector of law have become the engineer of terror and panic the people
into fear." The highest court was again deeply disturbed in Raghubir Singh v.

State of Haryana, 79 where the violence employed by the police to extract a
confession resulted in the death of a person suspected of death. The Supreme
Court held:
., See Appendix Ill.
'1 Arun Kumar Palai,
Establishment, Structure and Status of the National Human Rights
Commission" Fonnation, Functioning and Future Prospectus National Human Rights Commission
of India (1999) p. 50 .
., Supra n. 5, p. 63 .
.~ P. Lakshminarayanan, "Communication - An Effective Source for Improving the Image of Police",
The Indian Police Journal, Sant Bahadur(Ed.) Vol. XLI No.l (January - June 1994), p. 43.
With the Collapse of probity in public life the police inevitably gets an upper hand. They seem to
take it for granted that they will not be touched since those in authority are often inclined to cover
their misdeeds.
Many police sectors believe that they "have to break the law to secure justice". Where police are
corrupt, the situation is much worse since justice becomes a mockery and the police are literally
'aiders and abettors' of crime., V.K.Mohanan, Crime Community and Police (1987), p. 11.
, Niranjan Singh v. Prabhakar Rajaram, A.I.R. 1980 S.C. 785 .
... HR. 1980 S.C. 1087.
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We are deeply disturbed by the diabolical recurrence of police
torture resulting in a terrible scare in the minds of common citizens
that their lives and liberty are under a new peril when the guardians
of the law gore human rights to death. The vulnerability of human
rights assumes a traumatic, torturesome poignancy (when) the
violent violation is perpetrated by the police arm of the State whose
function is to protect the citizen and not to commit gruesome
offences against them as has happened in this case. Police lock-up,
if reports in newspapers have a streak of credence, are becoming
more and more awesome cells. This development is disastrous to
our human rights awareness and humanist constitutional order. 80
In D.K. Basu case the Supreme Court laid down several guidelines
10

prevent third-degree methods which are still being used in many police

stations, despite being declared illegal. The Supreme Court referred to the
historical decision of the US Supreme Court in Miranda v. Arizona81 in which
several safeguards have been laid down by the US Supreme Court.
The Supreme Court in D.K. Basu further Quoting Adriana P. Bartow stated:
Torture is a wound in the soul so painful that sometimes you can
almost touch it, but it is also so intangible that there is nor way to
heal it. Torture is anguish squeezing in your chest, cold as ice and
heavy as a stone, paralyzing as sleep and dark as the abyss. Torture
is despair and fear and rage and hate. It is a desire to kill and
destroy including yourself. 82
Thus law makes it clear that custodial violence cannot be
recognised and policemen, who are to uphold the law, should not indulge in

t;

Id., p. 1088.

384 US 436: 16 LEd. 2d 694 (1966).
c DK Hasu v. State ofW.B., (1997) 1 S.C.C. 416, p. 424.
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illegal acts. 83 It undermines human dignity; brutalizes the police system;
forfeits the trust of the people and the judiciary and also affects the images of
police organization as a whole. Finally, it also exposes the police officer to the

risk of criminal liability and punishment. Nevertheless, one wonders whether
or not the law remains dormant in the Statute. The manifestations of torture in
police lock-ups are beyond comprehension and even human imagination. In
spite of these clear legal prohibitions and negative aspects and even when law
punishes the practice of third degree with imprisonment up to 7 or 10 years,
police indulge in custodial violence due to the erroneous belief that it is a short
cut to success.
Police generally employ third degree methods

during the

investigation of criminal cases. 84 Torture is used by police to extract a selfincriminating statement or a confession from the suspected offender. The
infringement of the principles of basic human dignity occurs not only on
account of the desire in our mind for quick results but also under the pressure
for 'effective' remedies demanded by the people.
From time to time we read and hear of police excesses like
custodial deaths, lock-up brutalities, confessions obtained by third degree
methods and the like. The number of complaints against police received by the
authorities is only a part of the actual torture inflicted by police on citizens.
Though custodial violence and death are brought to light by the media and
there is condemnation against this obnoxious practice by the public and
various organizations working in the field of Human Rights, the police are still
continuing the practice in varying degrees. However the victim or his relative

IJ

11

While law recognizes the need for use of force by the police in the discharge of their duties on
some specified occasions like the dispersal of a violent mob or the arrest of a violent criminal who
resists, etc. the use of force against an individual in their custody in his loneliness and helplessness
is a grossly unlawful and most degrading and despicable practice that requires to be condemned in
the strongest of terms., supra n. 6, p. 163.
88% persons who were interviewed supported this view. (See Appendices X & XI).
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IS not

willing to come forward to fight against this menace because they know

well that police will rough them up in case they are interrogated.
Use of torture or third degree methods at any stage of the
interrogation is unethical, inhuman, barbarous and illegal. There is no
substitute for evidence collected against the suspect and any attempt to
substitute evidence by the use of muscle power is degrading to the police
department. The use of torture is a feudal practice. It is a human rights
\;olation as well. 8s
There are several notorious methods of torture by the police. Old
head-constables take pride in their knowledge of such methods. The choice of

the method depends on several factors. The criterion for the selection of the
method is the category of people who are living in a particular area and the
quantum of protest that can be expected from them, the status of the victim,
and so on.
Third degree methods used during the interrogation of accused
persons means and includes resorting to harassment, wrongful confinement,
beating, applying electric

shocks,

roller treatment,86

mgemous

(and

unprintable) misuse of sex and use of ice slabs and many other unimaginable
brutalities which cause humiliation, physical injury and even death in extreme

11

le

Field Study shows that 40% of the arrested person and 90% of the police personnel are in favour of
the use of third degree methods and that too only in absolutely necessary cases. At the same time
60% of the arrested persons do not approve to the tendency of the police to resort to third degree
methods. 70% police officers are of the view that infliction of torture is very effective in crime
detection, especially in the case of offences against property, wherein confession from the suspect
IS difficult to be obtained. Such police officers opine that third degree method is necessary to
bandle cases like sex offences, where conviction from the court is not easily possible. They also
say that people are supporting the tendency of police to inflict torture on thieves and sex offenders.
They argue that torturous means of interrogation works as a deterrent to potential criminals.
According to them morality is one thing and legality is quite another thing in many instances.
Roller treatment is not popular now. Here the victims are forced to lie on their backs and a thick
pole is rolled over their thighs with great force. Usually two person stand on the pole to press it
down. It causes severe pain to the victim, but leaves no marks, and causes permanent damage to the
kidneys due to the toxins released in the system as a result of damage to the muscles called
rbabdomyolysis. The total phenomenon is called physical torture nephropathy.
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cases. S7 Since many of these cruelties happen within the four walls of the
police stations, the gravity and intensity of the torture and its extent are not

fully taken note of by the public. Frankly, there are no effective laws also, to
stop these cruelties or curtail their extent particularly when the supervisory
officers too connive with the acts of inhuman treatment.
Denials of sleep, food, water, etc, uses of strong lights etc are
considered moderate methods. They are used more in films than in practice.
These activities of most of the police personnel show that they have a
predisposition for meting out inhuman and dehumanizing treatment. There are

many instances when the victims were not only thoroughly abused on account
of their caste or religion or social status but made to eat things like excreta or
drink urine as well. Many have been forced to perform oral sex on the cops.
There are several ways of degrading a man or woman. In one instance an
adolescent boy was asked to perform intercourse on his own mother. Studies
prove that custodial violence is counter-productive and does not add in any
significant way to the achievement of the goals and objectives of the police
organization. Further, investigation of crime is a battle of wits with the
criminal and calls for sustained and prolonged efforts on the part of police. 88
The most common torture method is severe beating. All of us are
familiar with the instances of physical assault by police. The police unjustly

beat up all sorts of people. Beating on the inner soles of the feet with cane,

r Field study discloses that several other methods and their physical and medical impact mentioned
in Appendix VIII are also employed by the police for getting confession. Some other methods are:
punching with cane, metal roads, weight, butts of the gun, tender coconut after covering in towel,
handcuff etc; beating the victim with the hands of the victim tied behind or manacled; hanging by
the wrists; banging with arms stretched out on a bar; hanging by using a pulley after his arms are
tied behind with a rope; hanging a person upside-down; forced immersion of head in often
contaminated water; covering the face with shopping bags stuffed with chilly powder; custodial
rape; prolonged standing; unnatural movement of joints like spreading of the thighs beyond the
normal stretch; forcing to eat chilly and then force to drink hot water; application of chilly powder,
chilly essence, pepper essence etc. in the eyes or pennies; placing a goli between the fmger bones in
the palm and inserting the same between the bones by applying hammer or by placing heavy
articles like table chair etc. over the palm.
11 S.Subramanyan, op.cit, pp. 238-239.
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thread, electric cable, optical fiber, rubber hose etc.; simultaneous beating on
both ear with both palms; beating on the back, usually by fist or lathi; beating
with elbow on either side of vertebra after bending the person or after placing
his heads in between the legs of the constable; close fisted blows in the lower
abdomen; hitting on the head; hitting on the chest etc. are a few among the
common forms of torturous methods resorted by the police to extract
confession or infonnation from persons in their custody.
The victims include suspects, detenues, defaulters and quite often even

the complainants. There are several shades of this assault. Petty thieves may
receive just a few slaps and kicks. A little beating by the police is considered to

be ritualistic by many police personnel. They think that 'police custody' is not
complete unless one has been beaten or ill-treated. Field study shows that severe
beating is rarely out of the heat of the moment. In almost all cases it is cold
blooded and deliberate. Many of the police personnel are holding the view that

they are getting respect from the public only because of the fear which the public
is having towards the police. They honestly believe that this fear has crept into the

minds of general public only because of the notorious torturous activities
practices by many of them on persons in their custody.
Sometimes the victim is hung upside down and gIven electric
shock, We have also reports of crushing of suspected offenders, their burning,
their stabbing with sharp instruments and forcing of objects like chilly or thick
sticks into their rectum by the police. Sexual mutilation has also been reported.
Rape is a common form of torture, which is very often used by the police to
deter the opposition and also as a means of indirectly punishing the men from

'Iar VI'11 age or area89 .
aparhcu
Torturing people in public by the police may be a lesser evil as it
has been done in public's visibility. But, torturing people in police lock-ups,
I'l

The notorious Thankamani incidents in Kerala wherein the police raped the women of a village
area brutally in the guise of maintenance of law and order has not been forgotten by the people.
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police vehicles, away from public's visibility cannot be justified. The police
are accountable for their actions.
The helpless victims, who undergo torturous treatments in the
hands of the police continues to suffer mentally, financially, socially and even

physically. The financial loss and the mental agony, trauma and tension which
they suffer are neglected by the police and prosecutors. Experience has
compelled them to think only from their angles and they cannot understand the
pangs to which an accused is compelled and condemned to suffer. Custodial
death, custodial violence, corruption etc. are the off springs of such
pennissiveness in carrying on enforcement criminality by the people and
administration. Many of them who are having direct knowledge about the illdoings of the police are also not responding properly against it because of the
belief in their mind that the victims are having some 'bad fate'. Some of the
respondents are supporting the use of third degree methods to an extend. Their
justification is that people should have fear of police and that in the larger
interest of the society such isolated events of custodial excesses should be
condoned. However human rights activists, courts of law and civic-minded
people are against the use of enforcement criminality in society.
Custodial violence is anathema in any civilized society. The police
should make a conscious effort to banish this evil practice from their
organizations. Till this is done, police will neither earn the respect and
cooperation of the public nor find an honourable place for themselves in society.

ClIStodia/ Death
Right to life is the most important, human, fundamental, natural,
malienable and transcendental right. Hence it requires the highest protection
from all quarters. After life true liberty is very important for every individual.
Bu~

the death in police custody is a crucial violation of this right of citizens.

Custodial death is perhaps one of the worst crimes in a civilised society
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governed by the rule of law. 9o Death due to torture is murder as defined in
section 302 of the Indian Penal Code for which the maximum punishment is

death. 91
Despite positive statements made by the Central Government, the
Judiciary and the National Human Rights Commission, custodial violence,
sometimes resulting in death, continues to be a widespread phenomenon
throughout India. The United Nations Special Rapporteurs on torture and on

extra judicial, summary and arbitrary executions have both expressed concern
at the number of victims of torture and deaths in custody reported from India
and the lack of an effective system to prevent such violations and bring those
responsible to justice. 92
The ultimate form of torture is that which results in the victim's
death. There is evidence of a pattern of this form of gross human rights
\iolation throughout India, regardless of which party is in power at the center
or in the states. Incidents of custodial deaths due to torture are increasing even
when the police continue to paint a human face of their actions.
There are continuing reports that people die in police custody as a
result of torture. 93 Reports of torture by the Indian police, sometimes leading
to death, continue to be brought to Amnesty International's attention from all
om India. 94
~ In the important case of D.K. Basu v. State of WB., A.I.R. 1997 S.C. 610 Supreme Court speaking

through Justice Kuldip Singh & Justice A.S. Anand has termed the death in police custody as the
worst and most hienous crime. The Court has stressed time & again that police torture is disastrous
to our Human Rights awareness and humanist Court order.
.: Stateo/u.p. v. Ram Sagar Yadav, A.I.R. 1985 S.c. 416.
t; Anmesty International, India: Deaths in custody in J994(August, 1995), p. 3.
'! The victims like those of Raj an, Mathura, Bhuvanachandran, Christudas, Isaac, are living examples
of the violation of human rights by the police. Amnesty International documented 415 cases of
custodial deaths in India during 1991. The death in police custody is viewed with greater
seriousness in these days and the courts award heavy compensations to the dependants of the
deceased in such cases. Now, it is a settled law that compensation should be paid in all cases of
custodial deaths which are considered to be the result of violation of fundamental right by the
W

police. Infra D. 112.
This report does not include the hundreds of reports of deaths in custody which Amnesty
International has received from Jarnmu and Kashmir.
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'

Amnesty international has received reports of 36 deaths in custody
ID

1993 from sources within India. In 1994, Amnesty International recorded

68 deaths in police custody as a result of torture or medical neglect throughout
India, excluding the state of Jammu and Kashmir. This brings the total number

of such deaths reported to Amnesty International since 1 January 1985 to
5[7. 95 In the year 1998-99, the figures reported to the Commission were 183

deaths in police custody compared with the 193 deaths in police custody
reported in 1997-98. 96 These figures on custodial deaths indicate the steep rise

of such cases. 97
Most of those who die in police custody are criminal suspects who
are tortured in order to extract confessions or information. Some appear to be
mnocent of any crime. Cover-ups involve senior police and state officials and
e\'en some members of the medical profession and magistrates. Amnesty
International provided the government with details of over 450 people who
reportedly died in custody as a result of torture and the government has

.. According to statistics for 1991-94 at least 285 deaths have been reported from various jails and
police lock-ups in the country. In 1994 at least 80 people were killed in custody. There were 76
custody deaths in 1993, 70 in 1992 and 59 in 1991. However these statistics are only a
representative sample: the number of deaths in custody each year as a result of torture is believed to
be lOO of more.
Indian Express reported in 1980 that on an average one man died each month in each police lockup.
At several places, including rural Delhi, angry mobs attacked police stations and policemen
protesting death of persons during "interrogation". The Saturday Statesman, June 4, 1988 reported
that there were over 500 deaths of prisoners in police custody in Tarnil Nadu, during the preceding
IQ years. In many cases crushing the testicles of their victims has been the modus operandi of
Tamil Nadu police.
In May 1991 the Association for the Protection of Democratic Rights listed 108 deaths in custody
as a result of torture which had occurred since the Left Front government came to power in West
Bengal in 1977. In Andhra Pradesh at least 104 people died in custody between 1984 and 1988. In
July 1986 the Telegraph reported that there had been 20 deaths in custody in Uttar Pradesh during
the first half of the year. Source within IIndia have been forced to conclude that custodial deaths
are a routine and regular occurrence. The Sunday Statesman recognized this in a report which it
published in August 1989. Deaths in custody as a result of torture seem to take place with sickening
regularity in the lesser known police stations all over the country.
l! A State-wise list giving details of such deaths in 1998-99 may be seen at Annexure 11. (p. 15)
.~nnual Report (1998 - 99), National Human Rights Commission .
.. Statistics of police torture and death in police custody are not available because they are mostly
suppressed. Journalists are not willing to report cases of torture and custodial deaths because in
several cases they have been attacked, manhandled and even kidnapped by the policeman. So it is
better to concentrate here on some of the particularly cruel and inhuman torture inflicted on persons
in police custody from different parts of the State.
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provided information on only 230 of the cases. Many of such cases were not
dealt by state properly. These responses show the lack of detennination of the
Government to bring perpetrators of custodial crime to justice and grant
compensation to the victims or their relatives. 98
In addition to custodial death, suicidal deaths in lock-ups are also
on the increase and one reason for it is the influence of the environments in
police lock-ups and outside on the detainees. There are allegations that almost

all the custodial deaths are pictured by the police as suicide. Suicidal deaths
should be eliminated by changing environments and circumstances in police
lock-ups.
The averment of the police that the arrestee was having suicide
tendency cannot be believed. Police station is not the suitable place for such a
person to commit suicide as the people have many other better places to do it
conveniently. Without the minimum facility to commit suicide and while the
sentry is watching him he may not engage in such highhandedness. Even if the
superior officers are convinced that the detainee has committed suicide, it is
not fair or just on their part to wipe off the police accountability just by taking

an attitude of 'a suicide after all' in police lock-ups.
Every police station has lock-ups constructed on the basis of
eighteenth century concepts on the structural aspects of police custody. Some
lock-ups are sub-human in their construction and are not fit for human dwelling.

The detained have opportunities to see and get afraid of the police strategy of
interrogating other people during their short stay and therefore they know what
\\;11 be their fate when they are interrogated. They see, hear, and overhear the
conversation in police stations, human cries during interrogations, calling of
filthy expressions, speaking of foul/incidental languages, lathies, canes, handcuffs, ritles, food etc. and surely such an atmosphere is the worst set for
" Anmesty International India, "Rising reports of custodial deaths in Delht' june 1993, p. 8.
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interrogating suspects in crimes. In police stations one may see many more
things that constitute antipathy/hatred in any human being.
During field study some respondents said that police used to pour
water into the lock-up. So the detainees who are usually in underwear or in
naked condition may not be able to sit or sleep on the floor. Some people say
that police also keep rotten egg, fish, or meat with the suspects to force them
to make confession. In some cases the detainees said that they were not
allowed to go to latrine or to urinate. 99 They were also not allowed to have
bath or to clean teeth. Along with this, they have to bear the beating and other
torturous activities of those in khaki and sometimes that of other detainees in
the same lock-up. So it is quite natural that people who are condemned to be
there for days and nights together might think of committing suicide.
There is a school of thought which argues that every suicide in
police lock-up should be treated as a death due to police misbehaviour to the
detained. The compelling and precipitating causes created on the deceased by
police should be brought out during inquiries conducted in such custodial
deaths. Some Psychologists and Criminologists are of the view that every
suicide in police lock-up is an escape-mechanism to police maltreatment in
police stations. loo The school further advocates that the policemen should be
made accountable for every suicidal death that takes place in police lock-ups.
Police are primarily meant to safeguard the life and property of the citizens
and a loss of life in police station even by suicide cannot be and should not be
treated as 'just a suicide'. The police should be made accountable to for
creating the precipitating causes for the detainees to have recourse to this
undesirable pattern to commit suicide.

11

In one case the detainee was forced to eat his own excreta. In another case the victim cried when he
narrating his experience in lock-up. He said that he was severely beaten and was forced to
drink ~e during interrogation. See the case of a Joy in Appendix IV.
This view has been derived through the interview with psychologists like Dr S.P. Ramesh, Dr.
S.D.Singh, Director of Torture Prevention Centre India, Ernakulam.
QS

'1£
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Field study conducted by the researcher reveals that in almost all

the police stations there is only one lock-up. So women are also to be kept

\\itb men in that lock up. Similarly children or some innocent persons who are
arrested on mere suspicion for the purpose of interrogation may have to be
kept with even hard-core criminals in the same lock-up.

Accommodation, Food, Medical Care and Clothing
A person in police custody is entitled to a mInImum level of
physical conditions as regards accommodations, food and medical care. Poor
conditions of confinement are incompatible with State's obligations under
Article 10(1).101
Similarly all accommodation provided for the use of persons in

custody and in particular all sleeping accommodation must meet all requirements
of health, due regard being paid to climate conditions and particularly to cubic
content of air, minimum floor space, lighting, heating and ventilation. 102 But this

requirement is not satisfactorily followed in any of the stations.
Every person under police custody is entitled to be fed
sufficiently.l03 But in the police stations many of the arrested persons are not
provided food. I04 During the field study the police officers alleged that it is

Article 10(1) of the International Covenant on Civil and Political Rights reads: "all persons
deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of
the hwnan person."
~: Rule 10 of the Standard Minimum Rules for the Treatment of Prisoners.
;; Rule 20 of the Standard Minimum Rul~ for the Treatment of Prisoners requires the States that they
should provide every person in custody at the usual hours food of nutritional value adequate for
health and strength of wholesome quality and well prepared and served. In addition to good food,
drinking water should be made available to every prisoner whenever he needs it. Rule 87 of the
standard Minimum Rules for the Treatment of Prisoners provides that within the limits compatible
\\ith the good order of the institution, detained persons should, if they so desire, be permitted to
procure their food at their own expense from the outside, either through the administration or
through their family or friends. Alternatively, the administration should provide their food to them.
,)0 70% of the arrested persons who have been detained for a day in lock-up said that they were not
given food. 80% of the persons who have been detained for more than a day in lock-up said that
they were given food only once in a day. Among them 65% of the arrested persons were given the
food brought by their relatives or friends, 25% were given the food at the expense of those who
come to the station for other purposes including those who come to see other persons in the custody
of police. (See the Interview Schedule in Appendix XI).

ill
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difficult to provide food for the arrested persons with the meager amount
sanctioned by the Government. Moreover the procedural hurdles and the delay
in sanctioning the amount compel the police personnel to neglect the amount
sanctioned by the Government. 10S
The detained person has a right to have him medically examined. A
proper medical examination shall be offered to a detained person as promptly
as possible after his admission to the place of detention, and thereafter medical
care and treatment shall be provided whenever necessary. This care and
treatment shall be provided free of charge. 106 This would enable the arrested
person to complaint to the Magistrate that he has been subjected to torture
while in police custody. This puts restraint on the exercise of third degree
methods by the police.
Similarly a detained or imprisoned person or his counsel shall,
subject only to reasonable conditions to ensure security and good order in the
place of detention or imprisonment, have the right to request or a judicial or
other authority for a second medical examination or opinion. l07 The fact that a
detained underwent a medical examination, the name of the physician and the
result of such an examination should be duly recorded. Access to such records
should be ensured. Modalities therefore should be in accordance with relevant
rules of domestic law. 108

Some police personnel said that though a contingency fund of an amount of Rs. 50 is granted by the
department to each station, the superior officers are very particular that the amount should always
be there in the station as such. (See the Questionnaire in Appendix X) .
.~ Principle 24 of Body of Principles for the Protection of All Persons under Any Form of Detention
or imprisonment.
.~. Principle 25 of Body of Principles for the Protection of AllPersons under Any Form of Detention
or imprisonment.
I~ Principle 26 of Body of Principles for the Protection of All Persons under Any Form of Detention
or imprisonment.
II
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The Code of Criminal Procedure also gIves right to an arrested
Jmon to get himself examined by a medical practitioner. I09 The object of this
Section is to confer on the arrested person the right to have his medical
examination done. 11 0 But, very often the arrested person is not aware of this

right and on account of his ignorance, he is unable to exercise this right even
though he may have been tortured or maltreated by the police in police lock-up.
Keeping this in view, the Supreme Court has in Sheela Barse v.

Stale of Maharashtra, 111 declared that on such occasions it is the duty of the
\iagistrate before whom an arrested person is produced to make enquiries
whether the arrested person has any complaint of torture or mal-treatment
while in police custody and inform him that he has a statutory right under
Section 54 of the Code of Criminal Procedure to be medically examined. I 12 In

Under Section 54 of the Code of Criminal Procedure, the accused person if brought before a
\iagistrate can request a medical examination. This provisions runs as follows:
"When a person who is arrested, whether on a charge or otherwise, alleges, at the time when he is
produced before a Magistrate or at any time during the period of his detention in custody that the
examination of his body will afford evidence which will disprove the commission by him of any
offence or which will establish the commission by any other person of any offence against his
body, the Magistrate shall, if requested by the arrested person so to do direct the examination of the
body of such person by a registered medical practitioner unless the Magistrate considers that the
request is made for the purpose of vexatious delay or for defeating the ends of justice".
~'HRC guidelines provide that if the arrestee has been remanded to police custody under the orders
of the court, the arrestee should be subjected to medical examination by a trained Medical Officer
every 48 hours during his detention in custody by a doctor on the panel of approved doctors
appointed by Director, Health Services of the concerned State or Union Territory. At the time of
his release from the police custody, the arrestee shall be got medically examined and a certificate
shall be issued to him stating therein the factual position of the existence or non-existence of any
injuries on his person. (See Appendix Ill). Field study discloses that this direction is not followed
by the police properly.
Similarly Section 53(2), Code of Criminal Procedure provides that when the arrested person is a
female, the medical examination should be conducted under the supervision of a lady doctor. Field
study shows that police do not follow this provision strictly.
I; It was held in D.J. Vaghela v. Kantibhai Jethabhai [1985 Cri. L.J. 974 (Guj.)] that the Magistrate
owes a duty to inform the arrested person about his right to get himself examined in case he has
complaint of physical torture or maltreatment in police custody. The Supreme Court has cautioned
the lower courts not to adopt a casual approach to custodial torture. In case the Magistrate
considers the request of the accused to be vexatious or for defeating the ends of justice, he may
refuse it. It has been held in Mukesh Kumar v. State [1990 Cri. L.J. 1923 (Delhi)] that the
procedure adopted by the Magistrate to examine the body of the accused himself and then
dismissing the application with his observation that they were seen in normal posture was wholly
unwarranted and erroneous.
: A.l.R. 1983 S.C. 378.
: Id.. p. 382.

)l
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D.K.Basu.v.State of West Bengal,1I3 Supreme Court made it clear that every
detinue should be medically examined at or after every 48 hours in police
custody. Police officers detaining a person in their custody should also ensure
that he is medically examined for any illness, injuries - afresh or old - and
they should make a record of the same along with suitable arrangements for
treatments of any illness. I 14
'Life' means to 'live with human dignity' and the police cannot
violate this right as well. The field study discloses that 100% of the arrested
persons are kept in the lockup after removing their clothes. They are allowed
to wear only underwear or in many cases newspaper or thorths as a
precautionary measure against any attempt to commit suicide by hanging. I 15
During the field study the police officers tried to justify their part.
~any

police officers are holding the view that the people taken into custody

are generally in desperate mental conditions. Many of them have tendency to
commit suicide. I 16 But none of our police stations have suicide proof lock ups.
~oreover

the usual practice of keeping persons in lock-up in underwear or

newspaper is not questioned by anybody. Police station is a public place where
people belonging to several walks of life including women are coming.
Women police constables who are on duty are also witnessing these scenes.

:; (1997)1 S.C.C. 416.
'Id.. p. 436 ..
, Field study discloses that 70% of the persons in custody were given to wear only their underwear,
20% of the respondents were given only newspapers to wear, 10% of the custody was given to
"'W only thorths. See the Interview Schedule in Appendix XI). Many of the police officers
idmined that as their the accountability to the public is governing day by day as a precaution
against suicides or attempts to commit suicide, they allow the detainees to wear only underwears or
oewspapers. Those who do not have underwears or decent underwears feel it extremely difficult
lDd desperate to remain wearing only under c10things inside the lock-up. Sometimes, they are
allowed to make use of newspapers to cover nakedness and if this allegation against the police is
true, surely, it is hwniliating, demoralising and causing severe mental pain for the detained.
• The usual reason given by many police officers for not providing the usual dress to the persons in
Iock-up is that they would commit suicide. But on further enquiry, it is revealed that this is not a
proper justification.
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DtflUd ofAccess to Counsel
Detention in a police lock-up does not and cannot render an
individual a non-entity. He is a person with inherent dignity. He enjoys many
rights and his rights are not subjected or surrendered to the whims of police
authorities. The right to legal aid steps in as soon as a person's free movement
IS

restrained and circumscribed. The justification for deprivation of liberty is

to be ascertained through legal standards which call for the role of legal aid to

the arrested person. Facilitating legal aid at the initial stage of the criminal
justice system is more important to prevent the abuse of human rights of a
person in police custody. Provisions relating to assistance of legal counsel find
aplace of pride in the International Covenant on Civil and Political Rights. 117
The United States Supreme Court in Escobedo 118 and Miranda 119
expanded and expounded the concept of right to counsel as a pre-trial
necessity. In US.A., the suspect has a right to remain silent. He has also a
right to consult with his attorney. The police are law-bound to effectively
advise the suspects of his rights. The suspects in India are also having many

International Covenant on Civil and Political Rights, Article 14 (3) (b) reads: "In the determination
of any criminal charge against him, everyone shall be entitled to have adequate time and facilities
for the preparation of his defense and to communicate with counsel of his own choosing," They are
usefully complemented by the Basic Principles on the Role of Lawyers [Adopted by the Eighth
United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana,
Cuba, 1990 Compilation, Vol. I, p. 324], the Guidelines on the Role of Prosecutors[ Adopted by
the Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders,
Milan, 1985 and endorsed by General Assembly resolutions 40/32 of 29 Nov. 1985 and 40/146 of
13 Dec. 1985; Compilation, Vol. I, p. 386], and the Basic Principles on the Independence of the
Judiciary [Adopted by the Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Milan, 1985 and endorsed by General Assembly resolutions 40/32 of 29
Nov. 1985 and 40/146 of 13 Dec. 1985; Compilation, Vol. I, p. 386].
I1I Escobedo v. Illinois, 378 US 478 (1964). In this case the police did not advise the accused of his
right to remain silent. Instead they confronted him with an alleged accomplice who accused him of
baving perpetrated a murder which was denied. He was also denied a counsel. He was handcuffed
and interrogated for four hours after which he confessed. The Court took note of the famous
Wickerham Report to the Congress. The report after making extensive studies had found
widespread prevalence of police brutality - beating, hanging, whipping - to extort confession. It
found violence was also used to extort statements to incriminate third persons. The conviction of
Escobedo was struck down as violative of his constitutional right to remain silent and his right to
bave assistance of counsel., Santosh Paul, "Right to Counsel", (1997) 8 S.CC, JI., p. 14.
il9 Miranda v. Arizona, 384 US 436 (1966).
i:'
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rights but they are not informed of them by the police before they are
mterrogated.
According to Article 22 (1), an arrested person has the right to
counsel and to be defended by a lawyer of his choice. Thus the person arrested

has a right to consult a legal advisor of his choice as soon as he is arrested and
also to have an interview with his lawyer out of the hearing of the police 120.
Purpose of law is the protection of all persons under any illegal detention or
illegal imprisonments. 121
When we examine the history of this constitutional right as
interpreted by the courts, it can be seen that earlier Supreme Court had held
that Article 22 does not guarantee any absolute right to be supplied with a
lawyer for by the State. 122 Nor does the clause confer any right to engage a
lawyer for a person who is disabled under the law.123 The right guaranteed is
only to have the 'opportunity' to engage a competent legal practitioner of his
choice. It has been further held that this right to counsel is not limited only to
the persons arrested but can be availed of by any person who is in danger of
losing his personal liberty. 124 Thus, it is well settled that constitutional right to
consult a lawyer is as much available at the time of arrest and subsequent
interrogation by the police. Rather it is an obligation of the State to provide
competent legal service to the indigent or poor accused. The preventive
measures briefly outlined can go a long way in stopping the violation of the

;)) Mori Bai v. State, A.I.R. 1954 Raj. 241.
The patent purpose behind this direction is to take note of the reality that, in India, a large majority
of the people are illiterate and poor. Thus to render true the objectives of right to counsel as real

;1

and effective, a dynamic and purposeful plan of legal aid is a must., N.R. Madhava Menon, A
Training Manualfor Police on Human Rights (1997), p. 52.
:: Janardan v. State of Hyderabad, 1951 S.C.R. 344.
:; Public Prosecutor v. Venkata, A.I.R. 1961 A.P. 105.
;. Slate of Punjab v. Ajaib Singh, A.I.R. 1953 S.C. 10; but see in State of M.P. v. Shobharam, A.I.R.
1968 S.C. 190, wherein Hidayatulla, J. held that there is nothing in Article 22(1) which limits the
protection to cases of arrest made by executive or other non-judicial authorities. The two other
judges, Bachawat and Shelat, n. Constituting the majority, left the question open.
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human rights of a person in the process of law enforcement at preliminary
stage of a criminal case.
But in 1976, by the Forty-Second Constitutional Law Amendment
Ac~

Article 39-A was inserted to provide for free legal aid to indigent

accused. 125 The right enshrined in Article 22 (1) extends to the accused not

only from the time of his arrest under any punitive law but also during the
custodial interrogation. 126
The Code of Criminal Procedure has specifically recognised the right
\0

be defended by a pleader of his choice l27 . Section 3030f the code

contemplates that the accused should not only be at liberty to be defended by a

pleader at the time the proceedings are actually going on, but also implies that
he should have a reasonable opportunity, if in custody, of getting into
communication with his legal adviser for the purpose of his defence. 128 It is
recognized that the right to consult a lawyer for the purpose of defence begins

from the time of arrest of the accused person. 129 The accused must therefore get
reasonable opportunity to communicate with the lawyer while in police custody.
The consultations can be within the presence of the police but it would be
unreasonable and unjust to have them within the hearing of the police. 130
In this context the Supreme Court in Sheela Barse l3l case held that

whenever a person is arrested and taken to the police lock up, intimation of the

COllStitution of India, Article 39 A reads:
1be State shall secure that the operation of the legal system promotes justice, on a basis of equal
opportunity, and shall, provide free legal aid, by suitable legislation or schemes or in any other way
to secure that opportunities for securing justice are not denied to any citizen by reason of economic
or other difficulties."
) .'Iandhini Sathpathi v. State of Orissa, 1978 Cri. L.J. 968.
:. Section 303 of the Code provides : "Any person accused of an offence before a Criminal Court, or
against whom proceedings are instituted under this Code, may of right be defended by a pleader of
Ius choice."
1 KaiJash Nath v. Emperor, A.I.R. 1947 All. 436 at 438; see also Hansraj v. State, A.I.R. 1956
All.641 , p. 643
)I Moli Bai v. State. A.I.R. 1954 Raj.243.
~ AmoJakRam v. Emperor, 32 Cri. L.J, 1022, P. 1023; SundarSingh v. Emperor, 32 Cri. L.J, 339, P. 341.

;!

!i

HR. 1983 S.C. 378.

124

l:t of such arrest must immediately be given to the nearest legal aid committee
iO that
i)

immediate steps can be taken for the purpose of providing legal assistance

the arrested person at State cost. It is necessary to protect the accused from

l.lIUre,

ill-treatment, oppression and harassment at the hands of his custodian. 132

hen before Sheela Barse's case the availability of legal aid at preliminary stage

.as highlighted by the Supreme Court in Nandini Satpathi v. DaniJ33 which was
:'ollowed in Khatri v. State ofBihar, J34 wherein it was laid down:
Constitutional obligation to provide free legal services to an
indigent accused does not arise only when the trial commences but
also attaches when the accused is for the first time produced before
the Magistrate. It is elementary that the jeopardy to his personal
liberty arises as soon as a person is arrested and produced before a
Magistrate, for it is at that stage that he gets the first opportunity to
apply for bail and obtain his release as also to resist remand to
police or jail custody. That is a stage at which an accused needs
competent legal advice and representation and no procedure can be
said to be reasonable, fair and just which denies legal advice and
representation to him at this stage. Therefore, it is a Constitutional
mandate that right to legal aid must come into existence
immediately when a person is deprived of his liberty. Nonproviding of legal aid at this stage leads to the vitiation of the whole
process resulting into miscarriage of justice and violation of human
right of personal liberty. 135
Thus the right to counsel begins when a person is being
interrogated and continues through pre-trial stages to trial and into appeal
since it is an essential ingredient of reasonable, fair and just procedures. It
,; Id., p. 380.
)) HR. 1978, S.C. 1073.
:.I A.l.R. 1981 S.C. 928: see also Hussainaara Khatoon (IV) v. Home Secy., State of Bihar, 1980
S.c.C. (cri.) 40.
)! Id., p. 931.
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'ilould be prudent for the police to allow a lawyer where the arrested person
a"ants

to have one at the time of interrogation, if the police want to escape

the censure that the interrogation is carried on in secrecy by physical and

psychIC· torture. 136
It assumed much importance when the Supreme Court of India in

DK Basu v. State of w.B. 137 laid down a detailed code to be scrupulously
followed by the police personnel prior to and after making the arrest. One of
the rights recognized is the right of the arrestee to meet his lawyer during
Interrogation, though not throughout the interrogation. The presence of a
lawyer during the investigation process is perhaps the only perfect method to
prevent human rights abuses which has been the bane of the Indian
investigating system. In spite of the Supreme Court guidelines, the arrested are
generally not allowed to have consultations with their legal counsels. 138
Similarly Section 126 of the Indian Evidence Act provides that the
communication between client and his counsel is to be privileged. Thus, at the
time of consultation the accused shall not be surrounded by police officers.

DeniDl of Opportunity to Interact between Detainee and His Near and Dear
Ones
The accused has a right to have a free and unfettered consultation
with his friends and relatives out of the hearings of the police officer. 139 In
times of distress and adverse circumstances in life it goes without saying that
the greatest solace for the person in distress is interaction with dear and near
ones. Though section 303 Code of Criminal Procedure confers a right to legal
consultation, conspicuously there is no whisper among the legal community

:~

Gian Singh v. State (Delhi Admn.), 1981 Cri. L.J. 100.
(1997) 1 S.C.C. 416.
III During field study it was revealed that arrested persons demand legal aid only in 5-10% cases and it
is allowed only in less than 2% cases.
i39 Francis CoralieMullin case, 1980 Cri. L.J. 306 (S.C.). Further, it was held in this case that the
accused's right of communication is transgressed in his removal and confmement to a place
IF

unknown to his relations and friends which shall amount to violation of his right oflegal assistance.
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regarding the right of interaction with dear and near ones. When there are
large scale allegations regarding violations of conferred rights of arrestees by
the police, the need and the scope for the arrestee to consult his near and dear
ones goes without saying specifically. Absence of specific provision in this
regard entails the police to grant or deny the opportunity according to their
sweet will. During field study almost all the respondents complained regarding

the denial opportunity. 140
The legal community and the humanists have to fight against
custodial torture and condemn publicly the very idea that some people have
the right to repress others. In keeping silent about evil, in burying it so deep
\\ithin us that no sign of it appears on the surface, we are implanting it and it
\\ill sprang up a thousand fold in the future. When we neither punish nor
reproach evil doers, we are ripping the foundations of justice from beneath
•

new generations.

t)

;41

141

60% respondents who were in the custody of police have complained that their relatives have not
been allowed by the police to meet them 30% of them said that the relatives were permitted only
after giving bribe. (See the Interview Schedule in Appendix XI).
WilsonKJoseph, A.K. Venugopal, T.V. Sasi Kumar (Ed.), Police And Human Rights (1994), p. vi
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CHAPTER-4
OTHER HUMAN RIGHTS
VIOLATIONS: THE UNATTENDED CATEGORIES
There are many degrees of violations of human rights in police
custody which are lost sight of by many of the human rights activists and
which are included here in the 'unattended categories'. In fact it is a large
continuum. A critical scrutiny of the police work reveals that the police are
very often committing violations of human rights like informal or arbitrary
arrest of innocent people, excess use of force against the person arrested,
unwanted handcuffing, humiliating the arrested person, using of filthy
language, arbitrary denial of bail etc.

Arbitrary A"est and Use ofExcess Force
Arrest means deprivation of personal liberty. 1 It is a serious invasion
on the personal liberty of the arrested person. Indiscriminate arrests without any
justification causes serious violation of human rights, and incalculable harms to
the arrested person, such arrests may be necessary for the enforcement of
criminallaw. There is a need to make realistic approach in this regard. 2
Arrest is usually the preliminary stage of placing a person in police
custody and it is therefrom that custodial violence arises. Hence it is inevitable
that the arrest of a person is to be made strictly in accordance with the
procedure established by law and also by ensuring that his rights as
I

'Arrest' is not defmed in the Code of Criminal Procedure, 1973. It is the deprivation ofa person of

his liberty by legal authority or at least by apparent legal authority., K.N. Chandrasekharan Pillai,
R.V. Kelker's Criminal Procedure (1993), p. 53. Arrest under the English law is defmed as "the
restraining of the liberty ofa man's person in order to compel obedience to the order of the court of
justice, or to prevent the commission of crime or to ensure that a person charged or suspected of a
crime may be forthcoming to answer it. To arrest a person is to restrain him of his liberty by some
lawful authority", Earl Jowitt, The Dictionary of English Law Vol. I (1959), p. 152.According to
new Encyclopedia Britannica if arrest occurs in the course of criminal procedure the purpose of the
restrain is to hold the person for answer to a criminal charge or to prevent him from committing an
offence., 15 th Edition, Vol. I, p. 540. Similarly in Corpus Juris Secondum it is stated: "In Criminal
Procedure, an arrest is the taking of a person into custody in order that he may be held to answer for
or be prevented from committing a criminal offence, 15 th Edition, Vol. VI, p. 570.
: Vijay Kurnar, "Individual Liberty and the Abuse of Police Power of Arrest and Detention: A
BroaderPerspective", 1995 Cri.L.J. (11.) 97-101.

guaranteed by law are safeguarded. It is to be permitted by law only in those
cases where it necessarily serves a public purpose but not otherwise. 3
Under international human rights law, no one may be subjected to
arbitnuy arrest, detention or imprisonment.4 The police can arrest a person only if
there is a charge of crime against him. One cannot be arrested only on a
complaint or slight suspicion. 5 According to Article 5( 1) of the European
Convention6 a person may be deprived of his liberty only in certain circumstances

and that too only in accordance with a procedure prescribed by law. 7
J

4

I
6

Chandta Mohan Upadhyay, Human Rights in Pre-Trial Detention (1999), p. 74.
Universal Declaration of Human Rights, Article 9 reads: ''No one shall be subjected to arbitrary
arrest, detention or exile." Article 9( 1) of the ICCPR spells this out in greater detail: "Everyone has
the right to liberty and security of person. No one shall be subjected to arbitrary arrest or detention.
No one shall be deprived of his liberty except on such grounds and in accordance with such
procedures as are established by law". The meaning of the word 'arbitrary' as used in Article 9
paragraph 1 in the Covenant is imprecated. It is unclear whether it means arrest against the existing
provisions of law or in violation of the principles of natural justice., Srivastava, B.P., "Right Against
Arbitrary Arrest and Detention under Article 9 of the Covenant as Recognized and Protected under
the Indian Law", I.J.I.L., Vo1. 11 (1969) 29-56. The Human Rights Committee has taken the view
that ''the tenn 'arbitrary' is used in the Covenant in a wider sense. It is not synonymous with "against
the law", but ''must be interpreted more broadly to include elements of inappropriateness, injustice
and lack of predictability." Hugo van Alphen v. The Natherlands, (305/1988) (23 July 1990), Official
Records of the General Assembly, Forty-fifth Session, Supplement NoAO (Al45/40), Vo1. 11, annex.
IX, Sect. M. para 5.8. The term also includes the situation of detainees who are kept in detention after
their release has been ordered by a judicial or other authority (Ana Maria Garcia Lanza de Netto,
Beatriz Weismann and Alcides Lanza Perdomo v. Uruguay, (8/1977) (3 April 1980). Human Rights

Committee, Selected Decisions under the Optional Protocol, International Covenant on Civil and
Political Rights, Second to Sixteenth Sessions, Vo1. I, p. 45.)and those arrested with no criminal charge
against them4 Daniel Monguya Mbenge et al. v. Zaire, (16/1977) (25 March 1983); Ana Maria Garcia
Lanza de Netto, Beatriz Weismann and Alcides Lanza Perdomo v. Uruguay, (8/1977) (3 April 1980).
Human Rights Committee, Selected Decisions under the Optional Protocol, International Covenant on
Civil and Political Rights (Second to Sixteenth Sessions) (United Nations publication, Sales
No.E.84.xIV.2) (hereinafter referred to as the 'Selected Decisions', Vo1. I) P. 45, Vo1.2, Seventeenth to
Thirty-second Sessions (October 1982-April 1988) (United Nations publication, Sales No.E.89.XIV.l).
It follows from this that not only illegal arrest is arbitrary but even an arrest or detention which is in
accordance with law may also be arbitrary. (Basing its interpretation upon this wider meaning of the
tenn 'arbitrary' a committee established by the Commission on Human Rights defined arbitrary arrest'
as follows: "an arrest or detention is arbitrary if it is (a) on grounds or in accordance with procedure
other than those established by law, or (b) under the provisions of a law the basic purpose of which is
incompatible with respect for the right to liberty and security of person", United Nations Study of the
Right ofEveryone to be Freefrom Arrest, Detention and Exile (1964); ElCNA18261Rev.l, p. 7.
Onkar Kedia and Manoj Pandey, Common Man's Guide To Rights and Facilities (1997), p. 63.
Rome, 4 Nov. 1950 (entry into force, 3 Sept. 1953), United Nations, Treaty Series, Vo1. 213,
Compilation, V01. 11, p. 221
One of the circumstances in which deprivation of liberty is permitted relates to the lawful arrest or
detention of a person for the purpose of bringing him before the competent legal authority on reasonable
suspicion of having committed an offence. When arrest or detention of a person is considered necessary
to prevent his committing an offence or fleeing after having done so, it will be in accordance with a
procedure prescribed by law. According to the European Court, 'a reasonable suspicion' contemplates
the existence of facts or information which would satisfy an objective observer that the person in
question may have committed the offence., Fox, Campbell and Hartley case, judgment of 30 August
1990, European Court of Human Rights, Series A. No.l82, p. 169.
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With a VIew to prevent the mIsuse of powers by the arresting
authorities Principle 9 of the Principles on DetentionS requires the authorities
to exercise only such powers which are granted to them under law. 9 In fact, the
law of arrest is one of balancing individual rights and those of individuals
collectively. The question is how to strike the balance between these two
conflicting interests. 10
No person can be deprived of his life or liberty except according to
procedure established by law is the right enshrined in the constitutions of
various countries in one form or the other. Constitution of India provides
ample protection against arbitrary arrest or illegal detention through Art. 21.11
It is supplemented by Article 22, which provides certain procedural safeguards

against arbitrary arrest or detention. 12
In this connection the Royal Commission felt that restrictions
should be imposed on the power of arrest on the basis of the 'necessity of
I
9

III

Adopted by General Assembly resolution 43/173 of9 Dec.1988; Compilation, Vo!. I, p. 265.
It further lays down that the exercise of these powers shall be subject to a judicial or other
authority. In other words the lawfulness of one's arrest and detention must be judged by a
competent court. This remedy is vital for protecting a person's liberty from arbitrary arrest and
detention. For judicial supervision of arrest and detention to be effective, accurate records of arrests
must be kept. As it is also vital for the prevention of disappearances, Principle 12 of the Principles
on Detention stipulates the following :
There shall be duly recorded:
a) The reasons for arrest;
b) The time of the arrest and the taking of the arrested person to a place of custody as well as that
of him fIrst appearance before a judicial or other authority;
c) The identity of the law enforcement officials concerned;
d) Precise infonnation concerning the place of custody.
Such records shall be communicated to the detained person, or his counsel, if any, in the form
prescribed by law.
In this regard Cardozo observed: "The question is whether protection for the individual would not
be gained at a disproportionate loss of protection for society. On the one side is the social need that
crime shall be repressed. On the other, the social need that law shall not be flouted by the
insoIvance of office. There are dangers in any choice. The rule of the Adams case [People v.
Adams, 176, N.Y.315, 68 N6E.636 (1903)] strikes a balance between opposing interests. We must
hold it to be the law until those organs of Government by which a change of public policy is
nonnallyeffected shall give notice to the-courts that change has come to pass.", People v. Defore,
242 N.Y. 13, 24, 150 N.E. 583, 589 (1926), cited in Joginder Kumar v. State of u.P., (1994) 2

S.C.J. 230, p. 233.
In Re Fried, Judge learned Hand found: "The protection of the individual from oppression and

11

11

abuse by the police and other enforcing officers is indeed a major interest in a free society but so is
the effective prosecution of crime, an interest which at times seems to be forgotten. Perfection is
impossible; like other human institutions criminal proceedings must be compromise." ibid.
Article 21 provides: ''No person shall be deprived of his life or personal liberty except according to
procedure established by law."
See Appendix Ill.
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principle,.13 The subject has also been thoroughly scanned in other advanced
justice systems of the world. 14 Police have a vast scope for exercise of powers
affecting the rights and liberty of individual citizen. 15 It affords vast scope for
13

This principle demands that powers of arrests should be exercised only in those cases in which it is
genuinely necessary to enable them to execute their duty to prevent the commission of offences,
and to investigate crime. The Royal Commission was of the view that such restrictions would
diminish the use of arrest and produce more uniform use of powers. The Royal Commission Report
on Criminal Procedure recommended the following criteria for the exercise of the power of arrest:
a) the person's unwillingness to identify himself so that a summons may be served upon him;
b) the need to prevent the continuation or repetition of that offence;
c) the need to protect the arrested person himself or other persons or property;
d) the need to secure or preserve evidence of or relating to that offence or to obtain such evidence from
the suspect by questioning him and;
e) the likelihood of the person, failing to appear at court to answer any charge made against him.,
Report ofa Royal Commission on Criminal Procedure. p. 45.
In India, Third Report of the National Police Commission also suggested: " ... An arrest during the
investigation of a cognizable case may be considered justified in one or other of the following circumstances:
i. The case involves a grave offence like murder, dacoity, robbery, rape etc., and it is necessary to
arrest the accused and bring his movements under restraint to infuse confidence among the
terror stricken victims.
11. The accused is likely to abscond and evade the processes of law.
iii. The accused is violent and is likely to commit further offences unless his movements are
brought under restraint.
The accused is a habitual offender and unless kept in custody he is likely to commit similar offences
again.,
National Police Commission, Third Report (1980), p. 32., Appointed by the Government of India in the
Ministry of Home Affairs, by its resolution No.VI24021/36/77-GPA-I dated 15 Nov. 1977 and report
submitted on Isi Feb. 1980.
The Royal Commission also proposed: "To help to reduce the use of arrest we would also propose the
introduction hereof a scheme that is used in Ontario enabling a police officer to issue what is called an
appearance notices. That procedure can be used to obtain attendance at the police station without
resorting to arrest provided a power to arrest exists, for example to be fingerprinted or to participate in
an identification parade. It could also be extended to attendance for interview at a time convenient both
to the suspect and to the police officer investigating the case ... " Sir Cyril Philips, Report of a Royal
Commission on Criminal Procedure. (1981), p. 46, quoted in Joginder Kumar v. State of u.P.• 1994 Cri.
L.1. 1981, pp. 1985-86 (Se).
11 For example, the Law Reform Commission of Australia has endorsed the principle arguing that
whether the police should arrest or not, ought to depend not primarily upon the character of the
offence but on the necessity of arrest as a means of enforcement in the particular situation. It should
nonnally be the last resort. Law Reform Commission of Australia, Interim Report No.2. Criminal
Investigation (1975) pp. 12-15, quoted in J.E.S. Fawcett, "Criminal Procedure and European
Convention on Human Rights", John A. Andrew, Human Rights in Criminal Procedure - A
Comparative Study (1982), p. 37.
IS Section 41 of the Code authorises any police officer to arrest any person, without an order from a
Magistrate, who has been concerned in any cognizable offence or against whom a reasonable
complaint has been made or credible information has been received or reasonable suspicion exists of
his having so concerned. Under the Code the powers with the police are the widest when a person is
concerned or suspected to be concerned in any cognizable offence., See s.N. Shanna v. Bipan Kumar
Tewari. A.I.R. 1970 S.C. 786. There is no requirement in the Code for guiding the police officer
regarding whether or not arrest is necessary for investigation or there is an apprehension that he may
not appear before the court or abscond or interfere in the investigation. It is sad to note that such a
drastic power can be exercised by even the police constable who is a police officer under section 41 of
the Code. It also shows the complete disregard to the sancrocity of liberty in India. The law of arrest
under the Code which incorporated the then Engli$h law has not been substantially changed in spite of
the drastic changes in the English law of arrest. The English law has been subjected to periodical
review to make it responsive to the democratic imperatives of the English society.
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misconduct by police personnel

ID

different ranks particularly at the

operational level. 16
Arrest and imprisonment is in law the same thing. Any form of
physical restraint is an arrest and imprisonment is only a continuing arrest.
Officers in charge of police stations are to report to the District Magistrate all
cases of arrest without warrant l7 In making an arrest the police officer is
required to actually touch or confine the body of the person to be arrested
unless there be a submission to the custody by word or action. 18
However the police have no power to detain anyone unless they
charge him with a specified crime and arrest him accordingly. It is not an
arrest where a person is called to a police station or taken to police station. 19 A
person may be under unlawful detention but he is not under arrest unless he is
formally arrested under the Code of Criminal Procedure. 20
The Supreme Court, in its zeal to prevent the indiscriminate arrests,
directed that Director General of Police of all States in India shall issue
directions that a police officer making an arrest should also record reasons for
making the arrest. 21
The National Police Commission in its third report referring to the quality of arrests in India
mentioned power to arrest by police in India as one of the chief sources of corruption in police. The
report suggested that about nearly 60 per cent of the arrests were either unnecessary or unjustified
and such unjustified police action accounted for 43.2 per cent of the expenditure of the jails.,
National Police Commission, Third Report (1980), pp. 30-31. During 1990 a total 28, 77,323
persons concerned with cognizable cases under LP.C. were in custody or on bail at the
investigation stage in the country., National Crime Record Bureau, Crime in India (1990), p. 125.
11 Section 58, Code of Criminal Procedure, 1973.
11 Section 46( 1), Code of Criminal Procedure, 1973.
19 The law does not permit the police to take people into custody without effecting an arrest. The law
is very specific about the reasons for arresting people. Taking into custody, for all practical
purposes, means arrest and the place where they are detained is also the same meant for detaining
the arrested. The psychological impact on the victim of arrest/taking into custody is almost the
same. Socially too, a police arrest/taking into custody means one and the same thing. Both have
penal significance socially, psychologically, fmancially, etc., James Vadackumchery, Indian Police
-2001: What Went Wrong Here? (1998), p. 54.
:0 B.P. Singh Sehgal, Human Rights in India (1995), pp. 249-269.
:1 The National Police Commission (1977-88), Third Report, (1980), p. 1987. No arrest should be
made without a reasonable satisfaction reached after some investigation as to the genuineness and
bonafides of a complaint and a reasonable belief both as to the person's complicity and even so as
to the need to effect arrest, Joginder Kurnar v State of U.P., 1994 Cri. L. J. 1981, p. 1986.
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Thus, the procedural law is very efficacious and creates aright. 22
However this right is more breached than observed and instances are plenty
when the arrests are not made under the guise of interrogation and the persons
are confined illegally and kept without any authority of law.
In India power of arrest is one of the chief sources of corruption in
the police. Moreover as the National Police Commission suggested nearly
60% of the arrests were either unnecessary or unjustified and such unjustified
police action accounted for 43.2% of the expenditure of the jai1. 23
Arbitrary and informal arrest effected by police can be broadly
categorized into three, viz; (i) Trial and Error Arrest (ii) Taking into custody

of persons to teach them a lesson (iii) Unnecessary harassment and detention
of witnesses.
Taking people into custody in an informal way for questioning and
interrogation until-at last the police are able to find out and arrest the real
criminals is called 'Trial and Error Arre~t'. 24 These types of arrests are

S.P. Srivastava, "Human Rights and the Administration of Criminal Justice in India", Human
Rights and Victim%gy, V.V Devasia and Leelamma Devasia (Ed.), (1998) p. 64.
D National Police Conunission, Third Report (1980), pp. 30-31. But sadly no serious effort has been
made so far to deal with this phenomenon. In sharp contrast, in England the police powers of arrest,
detention and interrogation have been streamlined by Police and Criminal Evidence Act, 1984
based on the report of Sir Cyril Philips Conunittee [popularly known as Report of a Royal
Commission on Criminal Procedure Command-papers 8092(1981)]. It is worth noting that:
"The Royal Conunission on Criminal Procedure recognized that 'there is a critically important
relationship between the police and the public in the detection and investigation of crime" and
suggested that public confidence in police powers required that these conform to three principal
standards: fairness, openness and workability", cited in Joginder Kumar's case, (1994) 2 S.C.J
230, p. 233.
:4 Infra n. 57, p. 191., In the pretext of having conunitted the offence, suspects are taken into custody
in an informal way, they are detained in an illegal way, questioned in depth and then are shown to
have been arrested on record and produced before the courts of law only after establishing that he
has committed the offence. Here everything appears to have been done as per law, but in actuality,
there take place violations of law. These kinds of informal arrest are made as a routine procedure in
almost all criminal cases. The frequency of arrests in criminal cases makes the people to think that
a criminal investigation is no investigation if the crime-doer is not arrested by the police. People
insist for the arrest of the suspects in all criminal cases. If delay takes place in the arrest of the
suspects, people interpret it as the inefficiency of the police. "Let the suspect suffer" seems to be
the general attitude of the public.
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violation of the statutory provisions, but seldom do people object to such
illegal practices. 25
According to the police standing orders in some States an informal
arrest means "taking a person into custody by police without any legal
formalities being followed". Many people are of the opinion that taking
innocent people into custody while patrolling is nothing but only a misuse of

authority by the police. 26
Any suspect who is not yet accused of any offence or a witness can

be summoned by the police officer. 27 He may be, therefore, an accused. 28 . It is
Though the law puts several limitations on the power of police to arrest or take person in custody,
study discloses that 60% people believe that police can take anybody in custody at any time even
without effecting arrest. (See also the Interview Schedule in Appendix XI)
) Study of cases of persons who were tortured to death in police custody would prove that some of
them were not involved in any crime at all and they were killed not during an interrogation using
third degree methods. They were taken into custody by police for no violations of law, but in
connection with petition enquiries, or during the police patrols, etc. because they questioned the
authority or power of police to arrest them, N.K. Jain, "Custodial Crimes - An Affront To Human
Dignity", Human Rights Year Book (2000), p. 60.
Accoridng to section.l60 (1), an investigating police officer can by order require the attendance
before himself of any person, if the following conditions are satisfied: (a) the order requiring the
attendance must be in writing; (b) the person is one who appears to be acquainted with the facts and
circumstances of the case: (c) the person is within the limits of the police station of the
investigating police officer or is within the limits of any adjoining police station. However, proviso
to section.l60 (I) provides that a person below fifteen years of age, or a woman shall not be
required to attend any place other than the place in which such person or women resides.
Law Conunission of India in its 84th report has recommended that it is necessary that in the case of
girls below a certain age, say twelve years, who are victims of rape, there should be statutory
provision to ensure that the girls must be interrogated by women. If a woman police officer is not
available, the officer in charge of the police station should forward a list of questions to a qualified
female, who would, after recording information as ascertained from the child victim will return the
papers to the officer-in-charge of the police station. If necessary, further questions to be put to the
child may be sent by the police to the interrogator. Law Commission of India, Eighty Fourth
Report, pp. 15-16.The Law Commission further recommended that where the statement of a male
person under the age of 15 years or of a woman is recorded by a male police officer, either as frrst
information of an offence or in the course of an investigation into an offence, a relative or friend of
such male person or woman and also a person authorised by such organisation interested in the
welfare of women and children as is recognised in this behalf by the State Government by
notification in an official gazette shall be allowed to remain present throughout the period during
which the statement is being recorded. id., p. 18.
The National Police Commission in its further report has explained that the persons who are
normally summoned to police stations for being examined as witnesses feel greatly inconvenienced
when they are asked to come to the police station repeatedly for being examined by different
officers in the hierarchy. The Commissions recommended that if the witnesses are examined near
the scene of crime, at the residence of the witnesses or at some convenient place nearly, this will
help towards maintaining cordial relations between police and public in general, National Police
Commission, Fourth Report, (1980), p. 4.
11 Pakala Narayana Swami v. Emperor, A.I.R. 1939, P.c. 47.
:l
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only the investigating officer who can summon any such person and not any
other officer or Magistrate. An investigating officer shall invariably issue an
order in writing in fonn 149 to any person summoned to attend the
investigation and shall endorse on the copy of the order retained by the person
so summoned, the date and time of his arrival at the summoned place and the
date and time of his departure from the place to which he is summoned. The
duplicate of the order shall be attached to the case diary.29 Police Manuals in
some states even provide that no trouble shall be given to any person from
whom enquiries are made and no person shall be unnecessarily detained. 30
However the police officer has no authority to use force to compel attendance
of such person; nor does he has any power to arrest or detain such witness. It
may be noted that a Magistrate has no power to issue any process compelling a
person to attend before a police officer. 3!
Though the procedure to be followed by the police while effecting
arrest is clearly stipulated in the Code of Criminal Procedure, quite often we
see that the police personnel have to exercise their discretionary power. This
does not mean that they are capable of having a judicious and detached

attitude towards persons who are taken into custody. Even then the legal
system is forced to pennit the police personnel to exercise the discretionary
power to meet the exigencies of the given situation. The failure of the police to
comply with the various statutory requirements has compelled the judiciary to

lay down guidelines for their conduct. 32

The study reveals that the police is not at all following the procedure of issuing written summons to
the witness or accused. 95% arrested persons and 50% police personnel explained that the usual
practice is that the police constables either orally require/command the witnesses (including
women) to appear before the investigating officers or take them by force in custody informally.
(See also the Questionnaire in Appendix X and Interview Schedule in Appendix XI)
)Q Jammu & Kashmir Police Manual, 1960, Vol. Ill, Rule 598, p. 9. The person thus summoned is
bound to attend a police officer, if he fails to attend and disobeys such order he is liable under
section 174 of Indian Penal Code.
il Queen-Empress v. Jagendra Nath Mukerje, LL.R .. 24 Ca1.320; See also M. N. Sreedharan v. State
of Kerala, 1981 Cri. L.J. 119 (Ker. H.C.). However it is the duty of every person to attend if so
required by the investigating police officer. Where such person intentionally omits to attend, he is
liable to be punished under section-174, LP.C.
)1 Kishore Singh v. State of Rajas than, A.LR 1981 S.C. 625.
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Therefore it is highly essential that the human rights of the arrested
person as guaranteed by law and as guide-lined by the Apex Court are to be
meticulously followed during the process even in the case of arrest with

warrant. 33
During 1989 a total of 27, 48,645 persons concerned with
cognizable cases under IPC were in custody or on bail at the investigation
stage in the country. Among them 1, 81,329 persons were released before trial
forwantofevidence. 34 The corresponding figures in 1990 were 28,77,323 and

I, 81,329 respectively.35 The figures in 2000 were 3274019 and 1,
41,021. 36These figures are sufficient to draw an inference that large numbers
of persons are arrested without finding any credible information against

them. 37 These kinds of taking of people into custody without observing the
procedure established by law and detaining them in police custody is nothing

but lawless law enforcement. The custodians of law should not be the violators
of law. Illegal custody by police can be considered only as "wrongful
confinement".38

)] Usually in the case of arrest with warrant there is little chance for misuse of power by the police as
the arrest is already subject to judicial scrutiny.
~ National Crime Records Bureau, Crime in India (1989), p. 123.
jj ~ational Crime Records Bureau, Crime in India (1990), p. 125.
ill These also include persons in whose cases the investigations remained pending at the end of year
1999. Out of the total persons, who were under arrest, Police could lay charge sheets in 77.8 per
cent; 4.3 per cent persons arrested were either released or freed by police before trail; 17.9 per cent
persons remained under custody or on bail at the end of the year as Police Investigation could not
be completed in their cases. The highest pendency percentage in the disposal of arrested persons
was recorded in cases of 'counterfeiting' (42.9%) followed by 'Dacoity' (41.5%) and the lowest
Ilias observed in 'Sexual Harassment' (6.1%). In charge sheeting of arrested persons, police could
establish the charge with as high as 92.9 per cent in 'Sexual Harassment', followed by
'Molestation' (87.5%) and 'Hurt' (87.1%). The lowest level of charge-sheeting in disposing
arrested persons was witnessed in cases of 'Counterfeiting' (51.7%) as compared to national
average of 77.8% for all Indian Penal Code. National Crime Records Bureau, Crime in India
(1990), pp. 310, 347. In kerala the corresponding figures in 2000 were 1, 75,763 and 2,973, Id. P.
347. See Appendix IX
,. M. Ponnaian panch Ramalingam and Rani Ponnain Glimpses of Human Rights (1999), pp. 249-250.
)I James Vadackumchery, Indian Police - 2001: What Went Wrong Here? (1998), p. 54. These kinds
of illegal detentions in police custody or frequently calling respectable persons to the police station
to join in investigations are further illustrations of violations of police procedure and signs of poor
supervisory control. Aparna Srivastava, Role ofPolice in a Changing Society (1999), p. 66.
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Such arrests are accepted even by the top level police officers

.

silently although they do not favour the procedure. Of course, the
administration object to the practice, yet do not take any step to positively
discourage the procedure. Of course, whenever custodial violence is reported
they used inquire into the mode of taking the person under arrest. This sort of
negative attitude to informal arrest is justified on the ground that it is done for
the larger interest of the society.39
Wide powers given to a police officer to make arrests are required
to be exercised with restraint even in the cases in which they suspect or have \ \
grounds to believe the involvement of a person in cognizable offences. Such
arrests should be based upon the necessity principle.40 If in the circumstances
of the case an accused is not required to be detained in custody, investigation
should be carried out without making arrest. The necessity principle is being
followed in other civilized countries and our Supreme Court has also made it
obligatory on the police officer exercising his power to make arrest of a person
to record reasons justifying the necessity of arrest. 41
The violation of human rights of an accused person by depriving
him of his right to liberty can largely be prevented if the prescribed procedural
safeguards are scrupulously followed by the police and the Magistrates at the
initial stage of the criminal proceedings. 42
The impact has been that informally taking people into custody
became almost an unquestioned strategy in police functioning. After taking
people into custody in an informal way, the police are releasing them after

J'

In many cases, arrests may not be necessary or inevitable. Even then some police officers and even
some criminologists argue that even in those situations taking people into custody becomes very
essential. In some instances, there may not be any cognizable cases at all for arresting people, yet
some may have to be taken into custody for preventing crimes or to preserve peace and harmony in
society., Supra n. 33, p. 53.

0)

Supra, n. 13.

11

B.P. Singh Sehgal, op. cif., p. 265 .

.; Ibid.
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conducting an interrogation. In necessary cases, they are proceeding further by
initiating legal action. Society too accepts the informal methods and it do not
question the propriety before any forum. 43 In due course, the practice became
almost as a custom in police work. Experts view that the practice which
received wide social acceptance is one of the prime reasons for the
continuance of informal arrest in police subculture. 44
In foreign countries, arrest of a person

IS

effected only after

evidence against him is collected. The police get enough time to collect such
evidence. The people and the politicians understand the difficulties connected
with detection and arrest. But in India, everyone is impatient and the people,
politicians, media and those in authority are not only interested to see that
some suspects are arrested at the quickest time possible, but also to see that
they are humiliated and interrogated in depth. The pressure exerted by them
compels the police to take some people, guilty or otherwise, in custody.
Everyone wants quick results in investigation but the policemen are not
provided with anything that can aid crime-investigation. Naturally this leads to
arbitrary arrests. 45

Use ofExcess Force
Several laws, rules and instructions, have laid down the norms for
the use of force by police. The Eighth V.N. Congress on the Prevention of
Crime and Treatment of Offenders adopted certain basic principles on the use
I)

U

11

The study reveals that in spite of having knowledge of the provisions and procedure to ensure
protection of rights of persons from indiscriminate and arbitrary exercise of powers by the police a
good many people do not take serious note of the same. Those who are taking serious note of the
same are not dared to challenge the same because they are afraid that they would be roughed up
harshly by the police if they question the authority or power of police to effect such informal arrest.
If the police enter into a house, conduct a search (without legal authority) and take a person into
custody, people do not question it, rather they may say that "the police have arrested so and so" and
there ends the matter.
The police being moved by the pressures exerted on them and in their helpless 'overenthusiasm' to
get a confessional statement at the earliest, they may resort to all sorts of coercive tactics to get the
desired results by the quickest way possible. Necessarily, human rights violations take place and
principles of victimology get violated. The police functionaries therefore want that the people too
are educated to tolerate the necessary delay which may invariably occur during police
interrogation., infra n. 71, pp. 127-128.
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of force by law enforcement officials. 46 But it is quite unfortunate that these
principles are often being violated by the police which can be clearly seen in
almost all arrests effected by the police. In Britain there is a principle which
says that force should be a last resort for the police. That means a police
officer should do every thing within his power to handle a situation through
persuasion.47 These ideals are reflected adequately by section 49 of the Code
of Criminal Procedure. 48
Police are charged with the use of excessive force, assaults of
innocent people etc. while effecting arrest. Although some of the charges are
exaggerated, it cannot be denied that the use force by the police while
effecting arrest clearly exceeds the demands of the situations. 49
Persuasiveness must precede use of force. Some police officers find
this concept very difficult to digest; they get offended if anyone shows
disrespect or resists them. Thus use of force by abandoning persusiveness has
become a natural instinct. 50 Force should not be used as a mere retribution
against the words and deeds of the arrested person.

Failure to Notify the Arrest
Police shall inform the arrested person when he is brought to the
police station about his rights. Every detinue is entitled to know the reasons

U.N.Code of Conduct for Law Enforcement officials, Article 2 reads: "In the performance of their
duty, law enforcement officials shall respect and protect human dignity and maintain upholds the
bwnan rights of all persons."
.~ Edward M. Davis, Staff One: A Perspective on Effective Police Management (1978), p. 30.
11 NHRC Guidelines also require that as a rule use of force should be avoided while effecting arrest.,
See Appendix III
I'l Many commissions of enquiry instituted by the governments show that the public charges are not
altogether baseless. The study also reveals the same point. (See also the Questionnaire in Appendix
Xand Interview Schedule in Appendix XI)
!ol Supra n. 47, p. 30. Similarly Section 51(1), Code of Criminal Procedure provides that searches of
the person arrested must be done with due respect to the dignity of the person, without force or
aggression and with care for the person's right to privacy. However the field study discloses that the
police often use aggressive means and third degree methods in connection with the process of
searcb. (See also the Interview Schedule in Appendix XI) Section 51(2), Code of Criminal
Procedure provides that searches of women should only be made by another woman with strict
regard to decency. The field study discloses that police do not follow this principle.

16
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why he is detained in custody. He is also entitled to be informed of his rights
while he is in custody. Similarly a detinue is entitled, if he so desires, to have
one friend, relative or other person who is known to him or likely to take an
interest in his welfare be told about the arrest and the place of detention. 51
Although official may exercise control over a detainee correspondence to
effect the orderly administration of the place of detention, such control must
be subject to safeguards against arbitrary application. 52
England's Criminal Law Act of 1977 provides that without delay or
more delay than is necessary for procuring of just apprehension of other
offenders or prevention of crime, a person held in police custody is entitled to
have one person, reasonably named by him, informed of his whereabouts. s3
Rule 92 of the Standard Minimum Rules requires that such detainees should be given all reasonable
facilities for conununicating with his family and friends and for receiving visits from them. The
relevant Rule contemplate only those restrictions and controls on the detainee's right to
conununication with family and friends which are necessary for the security and good order of the
place of detention and for serving the purposes of administration of justice. Visits by family
members should take place with the minimum restriction compatible with the good order of the
place of detention and the need to avoid destruction of evidence. Rule 44(1) of the Standard
Minimum Rules requires police to immediately inform the spouse if the person in their custody is
married or any near relative of his death or serious illness or serious injury in custody. Authority is
also required to inform the relatives of results of the investigation required by the international
standards on supervision of places of detention any time the death of detained person occurs. Field
study shows that if the arrested person is from outside the district or state, the police usually send a
telegram and the matter ends there. They do not make any follow up action to enquire into whether
they have received the intimation. Field study also discloses that usually the police do not properly
inform the friends and relatives of the persons arrested where the interrogation is taking place.
Even though the Supreme Court has directed through D.K. Basu's case, [1997(1) S.C.C. 416] that
the police should conununicate the information regarding the arrest and places of detention to the
police control rooms at District/State Headquarters, the field study discloses that the police do not
strictly follow this direction. (See also the Questionnaire in Appendix X and Interview Schedule in
Appendix XI) In many cases the police take the person in custody as a suspect. After interrogation,
if it appears to the police that the arrested person has any involvement in the case then only they
record the arrest and make intimation.
11 Safeguards against arbitrary interference with detainees correspondence is also contained in
Principle 15 of the Principles on Detention which provides as follows: "Notwithstanding the
exceptions contained in Principle 16, paragraph 4 (of the Principles on Detention, relating to
delaying notification of family members when exceptional needs of the investigation require such
delay), and Principle 18, paragraph 3 (requiring that access of a detained person to counsel be
suspended only in exceptional circumstances), communication of the detained or imprisoned
person with the outside world, and in particular his family or counsel, shall not be denied for more
than a matter of days" quoted in Chandra Mohan Upadhyay, Human Rights in Pre-Trial Detention
(1999), pp. 17-18.
!) Police and Criminal Evidence Act, 1984, section.56(1) reds: "where a person has been arrested and
is being held in custody in a police station or other premises, he shall be entitled, if he so requests,
to have one friend or relative or other person who is known to him or who is likely to take an
interest in his welfare told, as soon as is practicable, except to the extent that delay is permitted by
this section, that he has been arrested and is being detained there."
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The existing statutory Indian law does provide for notification of
the arrested person, i.e. there are some special circumstances where there is a
statutory duty of the police to notify the arrest. These circumstances are given

in Section 13(a) of the Juvenile Justice (Care and Protection of Children) Act,
2000. 54 Section 58 of the Code of Criminal Procedure, 1973 55 and Rule 229 of
the Procedure and Conduct of Business in Lok Sabha. 56
The Supreme Court in Joginder Kumar v. State of u.P., 57 held that
whenever a public servant is arrested, that matter should be intimated to the
superior officers, if possible, before the arrest and in any case immediately
after arrest. It should be done immediately after the arrest is affected. 58It shall
The Juvenile Justice (Care and Protection of Children) Act, 2000, section 13(a) reads: the parent or
guardian of the child, if he can be found, of such to be present at the children's court before which
the child will appear.
!l Section 58 of the Code of Criminal Procedure, 1973 states that officers in charge of police station
shall report to the District Magistrate or, ifhe so directs, to the Sub-Divisional Magistrate, the cases
of all persons arrested without warrant, within the limit of their respective stations whether such
persons have been admitted to bailor otherwise.
~ When a member is arrested on criminal charge or is detained under an executive order of the
Magistrate, the executive authority must inform without delay such fact to the speaker. As soon as
the arrest, detention, conviction or release is effected intimation should invariably be sent to the
Government concerned concurrently with the intimation sent to the speaker/chairman of the
Legislative Assembly/CouncillLok SabhalRajya Sabha. This should be sent by telegrams and also
by post., referred in Joginder Kumar v. State of u.P., 1994 Cri. L.J. 1981, p. 1985.
s· 1994 Cri. L.J. 1981.
SI Id.• pp. 1984-85. The court also laid down guidelines regarding notification of arrest by the police.
It held that right of the arrested person to have someone informed and to consult privately with a
lawyer are inherent in Articles 21 and 22(1) of the Constitution and require to be recognised and
scrupulously protected. For effective enforcement of these fundamental rights, the Supreme Court
issued the following directions :
(1) An arrested person being held in custody is entitled, if he so requests to have one friend,
relative or other person who is known to him to take an interest in his welfare told as far as is
practicable that he has been arrested and where is being detained.
(2) The police shall inform the arrested person when he is brought to the police station of this
right.
The Court further observed that the above mentioned requirements are in addition to the rights of
the arrested persons found in the various Police Manuals. It was made clear that requirements are
nol exhaustive and should therefore be supplemented by departmental instructions and directed the
Director General of Police of all the States in India to issue necessary instructions requiring due
observance of these requirements. It is also necessary to insist through departmental instruction that
the arresting police officers records the reasons for making arrest in the case diary.(name of case
and fn The Court further observed that the above mentioned requirements are in addition to the
rights of the arrested persons found in the various Police Manuals. It was made clear that
requirements are not exhaustive and should therefore be supplemented by departmental instructions
and directed the Director General of Police of all the States in India to issue necessary instructions
requiring due observance of these requirements. It is also necessary to insist through departmental
instruction that the arresting police officers record the reasons for making arrest in the case diary,
id., p. 1987.
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be the duty of the Magistrate, before whom the arrested person is produced, to
satisfy himself that these requirements have been complied with. 59
The judgment in Joginder Kumar 's case60 and the above guidelines
show the concern of the Supreme Court about the terrible situation of
violations of human rights by the police in India. Though appropriate
measures have been taken by the Supreme Court to protect the individuals
against indiscriminate arrests, yet, concrete steps have not been be taken so far
for the proper implementation of these rights. Such beneficial rights can be
secured only by strictly and practically respecting the human rights of arrested
persons and by humanising the attitude and functioning of the police. This
highlights the need for including human rights as a compulsory part of the
training of police personnel.
A similar duty has been cast by the Supreme Court on police in
India in Sheela Barse's case61 where it has directed that as soon as a person is
arrested the police must immediately obtain from him the name of any relation
or friend whom he would like to be informed about his arrest and the police
should get in touch with such relative or friend and inform about his arrest. 62
These directions are valuable safeguards for protection of the human rights of
the arrested persons. 'Picking up' the accused to unknown places for
interrogation and non-disclosure of their whereabouts to his friends or

!9

!Ol
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Field study reveals that 100% Magistrates are not asking the arrested persons whether they have
been infonned of the ground of arrest at the time of arrest. However 65% Magistrates are asking
the general question to the persons produced before them by the police, "Do you have any
complaint against the police?" 93% of the respondents who were accused persons are considering
this only as a formal question. In 61 % cases of oral complaints made by the accused against police
no care or consideration is given by the Magistrates. 55% Magistrates subscribe to the view that
almost all such complaints are not genuine. In 11 % of such oral complaints the Magistrates are
asking such complainants to give the complaint in writing and then directing the bench clerks to
caU the case after a while. 8% Magistrates are calling such persons beside and are patient to hear
them. But no case of taking any action against the police is found for non compliance of legal
formalities of arrest by the police. (See also the Questionnaire in Appendix X and Interview
Schedule in Appendix XI)
Supra n. 57.
A.l.R. 1983 S.C. 378.
Id., p. 382.
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relatives even on enquiry are quite common. Field study shows that the police

do not infonn the arrested persons of the ground of arrest. They do not follow
the procedural fonnality ever while arresting well educated people. These
legal practices throw light over the unscrupulous attitude of the police. 63
The Supreme Court in Nandini Satpathy v. P.L. Dani 64 found:
"The paradox has been put sharply by Lewis Mayers: "To strike the
balance between the needs of law enforcement on the one hand and
the protection of the citizen from oppression and injustice at the
hands of the law-enforcement machinery on the other is a perennial
problem of statecraft. The pendulum over the years has swung to
the right". 65
The Court further observed:
"We have earlier spoken of the conflicting claims requmng
reconciliation. Speaking pragmatically, there exists a rivalry
between societal interest in effecting crime detection and
constitutional rights which accused individuals possess. Emphasis
may shift, depending on circumstances, in balancing these interests
as has been happening in America."
Referring to the current trend in America the apex court noted smce
11'
da66 :
,nlran

(T)here has been retreat from stress on protection of the accused and
gravitation towards society's interest in convicting law-breakers,.
In D.K. Basu's case [1997(1) S.C.c. 416] the Supreme Court made it clear that where the next
friend or relative of the arrestee lives outside the district, then the police notify the place of arrest
and the time to the friends or relatives of the arrested person through the Legal Aid Organization in
the district and the police station of the arrested. (See appendix Ill). But no effort has been made so
far to find out such organizations in all the police station limits. So such a direction still remains in
paper.
.. A.l.R. 1978 S.C. 1025
,! Id.. p. 1032
,. (1966) 384 U.S 436, id., p. 1033
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currently, the trend in the American jurisdiction according to legal
journals, is that 'respect for (constitutional) principles is eroded
when they leap their proper bounds to interfere with the legitimate
interests of society in enforcement of its laws ... 67
In this backdrop the court observed: Our constitutional perspective
has, therefore, to be relative and cannot afford to be absolutist, especially
when torture technology, crime escalation and other social variables affect the
application of principles in producing human justice,

Unnecessary Handcuffing
It is an axiom of the criminal law that a person alleged to have
committed an offence is liable to arrest. Persons accused of non-bailable offences
punishable with 3 years or more imprisonment, previous convicts, desperate
characters, violent, disorderly or obstructive, those who are likely to commit
suicide or who may attempt to escape are commonly allowed by various police
laws68 to be routinely handcuffed on arrest. But this power of handcuffing a
person is not absolute. It is subjected to many restrictions by the legislation, court
decisions and the Police Rules of each state. 69 The person arrested must not be
subjected to more restraint than is necessary to prevent escape. 70
Thus the law is against handcuffing although it permits the same in
unavoidable conditions. Unnecessary handcuffing or handcuffing for the purpose
of humiliating people is also considered to be a human rights violation. 71

Couch v. United States, (1972) 409 U.S. 322, 336. cited in id., pp. 1033-34.
Such as Rule 26.22 of Punjab Police Rules, 1934.
III Rule 26.24 of the Punjab Police Rule, 1953, Volume 1 provides:
An undertrial prisoner shall not be handcuffed on his way to and from the court house unless(a) he is accused of murder;
(b) he falls within Rules 26.23(b), (c), (d), (e) & (t);
(c) he is likely to attempt to escape;
(d) he is likely to be the subject of an attempt at rescue;he is likely to attempt to commit suicide.
'\) Section 49 of the Code of Criminal Procedure, 1973 puts down that no one shall be subjected to
more restraint than is necessary to prevent his escape.
:1 James Vadakumchery, Third Millennium Police (1999), p. 134.
61

61
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In Prem Shankar Shukla v. Delhi Administration 72 the court held
that handcuffs should be used in the 'rarest of rare cases' and they were to be
used only when the person was 'desperate', 'rowdy' or the one who was
involved in non-bailable offence. There should ordinarily be no occasion to
handcuff persons occupying a good social position in public life, or
professionals like jurists, advocates, doctors, writers, educationalists, and well
known journalists. This is at best an illustrative list; obviously it cannot be
exhaustive. It is the spirit behind these instructions that should be
understood. 73 Justice Krishna Iyer has observed that 'handcuffing is prima

facie inhuman and, therefore, unreasonable' .74
An arbitrary or excessive exercise of the power would therefore be

violative of the right to personal liberty. A person should be handcuffed only
when there is apprehension of his escape and this apprehension must be based
on reasonable ground and must not be arbitrary. The indiscriminate
handcuffing of people - including political prisoners and satyagrahis - has
raised voice in Parliament and State Assemblies in the past. Generally there is
no need for handcuffing judicial officers, religious leaders, social leaders,
wellknown social workers, political leaders, educationists and persons
occupying better positions in public life. Arrest should be legal and there
should not be any occasion to have informal arrests of people. Informal arrest
can be considered only as abduction or kidnapping. Handcuffing in routine is
violation of Art.21. It is permissible only in extreme cases where safe custody
is otherwise not practicable and reasons are recorded for doing so and court's
approval is obtained. 75 In case the court does not grant approval, handcuffs
must at once be removed. This will avoid undue insult, humiliation,
harassment and reputational loss in false cases and will be a safeguard for the
~ A.l.R.l980 S.C. 1535.

Id., p. 1541.
Ibid.
·s Where in extreme cases, handcuffs have to be put on the person, the escorting police personnel
must record contemporaneously the reasons for doing so. Otherwise, under Art.21, the procedure
will be unfair and bad in law. The minions of the police establishment must make good their
security recipes by getting judicial approval A.I.R 1980 S.C. 1535, 1543.

'3
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right to personal liberty. Reckless handcuffing and chaining in public is a slur
on our culture. But it is highly sarcastic that the Apex Court's rulings and the
Home Ministry's instructions76 with regard to the use of handcuffs and fetters
have not influenced the working of the present police. 77 Notwithstanding the
law and policy prohibiting the use of handcuff as a matter of routine by the
police, the practice goes unabated. Handcuffs on the arrested persons, are
common sight in court premises, police stations and even on roads, making
most of them feel shy and humiliated. This has been strongly condemned by
the apex court in a series of cases. 78 An arrested person stands punished by this
humiliation itself, even though the court may subsequently acquit him.79

Fictitious Memo ofArrest
In 1996 the Supreme Court in its land mark decision directed that
memos of arrest should be prepared at the time of arrest which should be
attested by at least one witness and countersigned by the arrestee. The memo
of arrest should also include the time and date of arrest. 80 But in most of the
cases these guidelines are not strictly followed. In many cases arrest memos
do not contain the signature of witnesses to the arrest. When lawyers bring it
10 the notice of Magistrates, they usually express their helplessness and advice
lawyers to file contempt petitions. 8I

, Notification No.ll017/15/88/G.P.A.-2, dated 2 Nov. 1988, Ministry of Home, Union ofIndia
- The handcutfmg of a Chief Judicial Magistrate and a Delhi lawyer shows that even persons like
them are not spared by the police. Therefore the need of hour is to educate the police personnel not
only about the various provisions of the Indian Penal Code and Code of Criminal Procedure but
also with Constitutional provisions designed to protect fundamental rights of the accused, and the
rulings of the apex court. It is equally necessary that the Government gives clear message that
police personnel responsible for the illegal use of handcuffs and fetters will not be spared. As the
success of the apex court's verdict depends to a great extent on how the Magistrates exercise their
power, they should perform-their functions diligently and conscientiously.
, sce also Aeltemesh Rain v. Union of India, A.I.R. 1988 S.C. 1768; Harbans Singh v. State of u.P.,
A.l.R.1991 S.C. 531; Sunil Gupta v. State ofM.P., (1990) 3 S.C.C. 119; State ofMaharashtra v.
RaviJcant S. Patil (1991) 2 SCC 373; President, Citizen for democracy v. State of Assam, 1996 Cri.
L.J. 3247 .
., However in making an arrest, the official making the same shall actually touch or confme the body
of the person being arrested unless there is a submission to the custody by words or action.
I) D.K. Basu v. State of West Bengal [1997(1) S.C.C. 416]
11 In its order the Supreme Court said that police failing to comply with its order would be rendered
liable to departmental action and to be punished for contempt of court
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New methods have been developed in the police stations to subvert
the directions of the Apex Court in this regard. Police have created a nexus
between the anti-socials and politicians. When an arrested person is produced
in court, a fictitious memo of arrest is enclosed with the forwarding papers in
which the name of one of the members of this nexus is usually included. In
some of these cases no such person may be existing. As a result, none of the
arrested person or witness of the arrest is served with the memo of arrest, but

all judicial officers are provided with a copy of such a memo along with the
person forwarded to the court. 82
Though Supreme Court has given directions for in D.K.Basu's case
issuing custody memo to the people whom the police want to take into
custody. Some police officers think that the directives of the Court are likely
to cause delay in police work in many ways. The fear is baseless. 83

Failure to Inform the Ground ofArrest
An arrested person should be made aware of the grounds of his

arrest in order to make him capable of defending himself and take necessary
measures for his own release if he finds that such grounds are invalid. The
right to know the grounds of arrest also affords him an earlier opportunity to
remove any misunderstanding in the mind of the arresting police officer and to
rescue himself by resorting to certain judicial remedies. Article 9(2) of the

11
I]

See also Amnesty International, The impact of violence against women, pp. 11-12.
See the American law: "If a law enforcement officer stops any person who is a suspect or has
reasonable cause to suspect that he may have committed a crime, the officer shall warn such person
as promptly as is reasonable under the circumstances, and in any case before engaging in any
questioning - i) that such person is not obliged to say anything, and anything he says may be used
as evidence against him; ii) that within twenty minutes, he will be released unless he is arrested;
iii)that ifhe is arrested, he will be taken to a police station where he may promptly communicate by
telephone with counsel, relatives or friends and that he will not be questioned unless he wishes, and
that if he wishes to consult a lawyer or have a lawyer present during questioning, he will not be
questioned at this time, and that after being taken to the station-house a lawyer will be furnished to
him prior to questioning if he is unable to obtain one", James Vadackumchery, Crime Police and
Correction (1998), pp. 128-129.

147

International Covenant on Civil and Political Rights recognIzes this
requirement of notice. 84
The right to know the grounds of arrest affords an opportunity to an
arrested person to secure his release by having recourse to different judicial
remedies. However, this right is more breached than honoured by the police.
The crusaders of human rights have evolved innovations to make this right
real and enforceable by providing additional safeguards against utter disregard
of the police towards a person's liberty. There is no gainsaying the fact that
human rights relating to personal liberty and dignity of a person can be
protected only if the lawful procedure stipulating arrest is faithfully and
honestly followed by the police. This call for awareness of the police
regarding human rights enshrined in Part III of the Constitution and
supplemented and strengthened by the Higher Judiciary from time to time.
Principle 1085 of the Principles on Detention reiterates the principle
laid down in Article 9(2) of the Covenant. Principle 13 86 of the same instrument
extends the notification requirements to the detained person's rights and the
means and procedure for availing them. The notifications requirement is also
emphasized by the European Commission of Human Rights. 87 This right is well
recognized in almost all the legal systems of the world.

88

Article 9(2) of the ICCPR reads: "Anyone who is arrested shall be informed, at the time of arrest,
of the reasons for his arrest and shall be promptly informed of any charges against him". Thus the
Covenant contemplates a two stage notification, firstly, at the time of arrest and secondly, as soon
as the charge is framed.
11 Principle 10 : "Anyone who is arrested shall be informed at the time of his arrest of the reason for
his arrest and shall be promptly informed of any charges against him"
16 Principle l3: "Any person shall, at the moment of arrest and at the commencement of detention or
imprisonment, or promptly thereafter, be provided by the authority responsible for his arrest,
detention or imprisonment, respectively with information on and an explanation of his rights and
how to avail himself of such rights".
11 According to Article 5(2) of the European Convention, anyone who is arrested nrust be "informed
pro~tly, in a language which he Wlderstands, of the reasons for his arrest and of any charge against bim"
!I In England Section 56(1) of the Police and Criminal Evidence Act, 1984 provides for such duty on
the arresting authority, which reads: "Where a person has arrested and is being held in custody in a
police station or other premises, he shall be entitled, if he so requests, to have one friend or relative
or other person who is known to him or who is likely to take an interest in his welfare told, as soon
as is practicable except to the extent that delay is permitted by this section, that he has been arrested
and is being detained there". See also Michael Zander, The Police and Criminal Evidence Act 1984
(1985), pp. 69-71.
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In India, this is a newly propounded duty of the police as an
essential concomitant of right to life and liberty enshrined under Article 21 of

the Constitution. Article 22 (1) of the Constitution89 lays down that an arrest

will be illegal if the arrested person has not been communicated grounds of his
arrest. Analogous provisions are contained in Section 50 of the Code of
Criminal Procedure. 9o
Similarly, when a person is to be arrested under a warrant, Section
75 of the Code9\ requires that the police officer or other person executing a
warrant of arrest shall notify the substance thereof to the person to be arrested,

and, if so required shall show him the warrant. The same requirement to notify
the grounds of arrest is provided under Section 55 of the Code92 where a
police officer deputes any officer subordinate to him to arrest a person.
In spite of the above provisions, it is difficult to ensure protection
of the rights of the arrested persons from the indiscriminate and arbitrary
exercise of powers by the police. This has been amply demonstrated by
frequent intervention of the Supreme Court against capricious and arbitrary
arrests and its timely directives regarding performance of duty by police
officer while effecting arrest. In Sheela Barse v. States of Maharashtra, 93the

Article 22(1):''No person who is arrested shall be detained in custody without being informed as
soon as may be, of the grounds for such arrest nor shall be denied the right to consult, and to be
defended by a legal practitioner of his choice."
9(. See Appendix Ill. The Section provides two things, namely: (i) the person arrested without warrant
should immediately be intimated the full particulars of the offence and the grounds for such arrest;
and (ii) in the case of bailable offence, he should be informed (a) that he is entitled to be released
on bail and (b) that he may arrange for sureties on his behalf. This requirement is not dispensed
with if he is admitted to bail.
11 Section 75 of the Code of Criminal Procedure: "The police officer or other person executing a
warrant of arrest shall notify the substance thereof to the person to be arrested, and if so required,
shall show him the warrant."
9) Section 55( 1) of the Code of Criminal Procedure: "When any officer in charge of a police station or
any police officer making an investigation under Chapter XII requires any officer subordinate to
him to arrest without a warrant (otherwise than in his presence) any person who may lawfully be
arrested without a warrant, he shall deliver to the officer required to make the arrest an order in
writing, specifying the person to be arrested and the offence or other cause for which the arrest is to
be made and the officer so required shall, before making the arrest, notify to the person to be
arrested the substance of the order and, if so required by such person, shall show him the order.
93 A.l.R 1983 S.C 378.
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Supreme Court has taken serious note of non-disclosure of grounds of arrest
and issued directions that, "whenever a person is arrested by the police
without warrant he must be immediately informed of the grounds of his arrest
and in case of every arrest, it must be made known to the person arrested that

he is entitled to apply for bail".94
Though the law puts several limitations on the police power of
arrest or taking people into custody, police personnel generally do not disclose,\
the reason for the arrest at the time of arrest. 95 Moreover nobody or a good

many do not ask the police why they are arrested. The reason for it is that the
people know that the response to their questions may be a slap followed by
calling of epithets because the present police culture makes them to believe

that the arrestees are expected to obey and not to question the authority of
police. 96 If the arrested person is not influential or is not aware of his rights or
is otherwise incapable of getting his rights established, he has to remain in
police custody for a period decided by the police. 97

" Id, p. 382.
~ Field study shows that in 60% arrests, the arrested persons were not infonned of the ground of

at the time of arrest and in 30%, of the arrests the arrested persons were infonned of the
ground of arrest only at the police station. (See also Interview Schedule in Appendix XI).
- Field Study discloses that if a person refuses to get into the back seat of the police jeep (usually
persons who are taken into custody by police especially those who are economically or socially
backward are asked to sit only in the floor of the jeep in between the two back seats), when they are
uked 10 do so, filthy expressions, a few kick and throwing into the jeep are the usual results. 70%
of the respondents who were arrested by the police opined that if the arrested person or his relatives
or well wishers persists in questioning the police or put questions on the ground of arrest, such
questions produces heat and the usual reply would be a cruel look or a filthy expression or a casual
reply that "everything will be explained after arriving at the station". Some respondents opined that
If the enquiry of the ground of arrest has the colour of questioning the authority of police such
enquiry may hurt the 'unifonn ego' of the police and the usual reply would be beating of the person
making such enquiry. The incidents of custodial torture and custodial death which the people
IISUally hear and read in the media prevent them from putting more questions about the propriety of
tbeir power of arrest and about the ground of arrest. (See also Interview Schedule in Appendix XI).
r Field study discloses that 60% of the persons who are taken into custody and detained are asked to
lcne the station without taking bail and without subjecting them to any further legal actions. Such
detained persons are also not having any grievance as they relieved without taking any case against
Ibcm. (See also Interview Schedule in Appendix XI).
antSI
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Arbitrary Denial ofBail
There is now a great deal of consensus that pre-trial detention
should be avoided and some other substitutes for confinement should be
devised. There are several compelling reasons why pre-trial detention should
be avoided. Imprisonment before conviction has a punitive content and even
those who are guilty should not be punished before they have been convicted.
Economic crisis in the family of the detainee, who usually are from
economically backward situations, is another argument in favour of the release
of the detainee on bail by the police. Detention, even for a short span of time is
bound to cause disruptions in his private life. It an arrested person is released
by the police on bail he will have a better morale just because he has the
support of his family and friends.
Section 50(2) of the Code of Criminal Procedure guarantees this
right to an arrested person. 98 First proviso to sub-section (1) of Section 436
~ves

discretionary power to the officer in whose custody a person is or the

court to discharge the accused on bond without sureties for his appearance. 99
Unless a crime is non-bailable 100, the police can release the arrested
person on bail and so it is his right to be released on bail. Instead of bail, he
can even be released on a personal bond if the police officer considers it to be
enough. In the case of bailable offences to which Section 436 applies, a police
officer has no discretion at all to refuse to release the accused on bail, so long
as the accused is prepared to furnish surely. 101 Where an offence is nonSection 50(2) provides that:
"Where a police officer arrests without warrant any person other than a person accused of a nonbailable offence, he shall inform the person arrested that he is entitled to be released on bail and
that he may arrange for sureties on his behalf. " There are also provisions for the release of persons
arrested under warrant. Chapter XXXIII of the Code of Criminal Procedure contains provisions
relating to bail and bonds.
19 Accordingly a person shall be released on bail if:
i. he has been arrested or detained without warrant by an officer-in-charge of a police station, or
ii. he appears or is brought before a court, and

11

iii. he must be prepared at any time while in the custody of such officer or any
stage of the proceeding before court to give bail.
100

:11

Bailable _e.g. defamation, hwt, causing death by a negligent act, adultery, rioting & public nuisance.
Dharmu Naik v. Rabindranath Acharya, 1978 Cri. L.J. 865 (Ori.).
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bailable, as per section 436 (1) of the Code of Criminal Procedure, the
granting of bail shall depend upon the discretion of the officer-in-charge of the
police station or the Court. But the power of discretion given to the police
officer is very often not exercised by him judicially. Code of Criminal
Procedure also contains provisions regarding release of a suspect on
recognizance l02 even in non-bailable cases. 103
When any person accused of or suspected of the commission of any
non-bailable offence is arrested or detained without warrant by an officer in
charge of a police station and if it appears to such officer at any stage of the
investigation that there are not reasonable grounds for believing that the
accused has committed a non-bailable offence, but there are sufficient grounds
for further inquiry into his alleged guilt, then, according to Section 437(2)104,
the accused shall, subject to the provision of Section 446A I05 and pending
such inquiry, be released on bail, on the discretion of such officer or court on
In many countries recognizance is used to avoid pre-trial detention in case of petty offences.
Recognizance is a kind of bail in which the accused is not required to give surety for his release. In
this form of bail suspects are required to give a bond for appearance before a court when his case
comes to trial., Chandra Mohan Upadhyay, Human Rights in Pre-Trial Detention (1999), p. 99.
10) Section 437 gives the court or a police officer power to release an accused person on bail even in
non-bailable offences. But such person shall not be released on bail if there appears reasonable
ground for believing that he has been guilty of an offence punishable with death or imprisonment
for life. Such person shall also not be released on bail if the offence is cognisable and the accused
had been previously convicted of an offence punishable with death, imprisonment for life or
imprisonment for seven years or more or he had been previously convicted on two or more
occasions of a non-bailable and cognizable offence. But in view of first proiviso to sub-section (1)
a person (i) under the age of sixteen years, or (ii) a woman or (iii) a sick or (iv) infirm person may
be released on bail even if the offence charged is punishable with death or imprisonment for life or
the accused is a previous convict of the category stated above.
I()I Code of Criminal Procedure, Section 437(2) reads: " If it appears to such officer or Court at any
stage of the investigation, inquiry or trail, as the case may be, that there are not reasonable grounds
for believing that the accused has commited a non-bailable offence, but that there are sufficient
grounds for further inquiry into his guilt, the accused shall subject to the Provisions of Section
446-A and pending such inquiry, be released on bail, or, at the discreation of such officer or Court,
on the execution by him of a bond without sureties for his appearance as hereinafter provided. "
10l Code of Criminal Procedure, Section 446 A reads: " Without prejudice to the provisions of section
446, where a bond under this code is for appearance of a person in a case and it is forefeited for
breach of a conditiona) the bond executed by such person as well as the bond, if any, executed by one or more of his
sureties in that case shall stand cancelled: and
b) thereafter no such person shall be relased only on his own bond in that case, if the Police
Officer or the Court, as the case may be, for appeareance before whom the bond was executed,
is satisfied that there was no sufficient cause for the failure of the person bound by the bond to
comply with its condition:
Provided that subject to any other provision of this Code he may be released in that case upon the
execution of a fresh personal bond for such sum of money and bond by one or more of such
sureties as the Police Officer or the Court, as the case may be, thinks sufficient.
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the execution by him of a bond without sureties for his appearance. However
the police is reluctant to release the suspected persons eventhough they are
confident that such a release will not adverse effect the interest of criminal
justice system.
The police normally refuse to grant bail in many cases mainly
because the police officer does not want to take the risk. Due to the laziness or
irresponsibility of the police officers many accused who are having permanent
residence etc. are refused bail in the police stations and unnecessarily they
spend twenty four or more hours in the police custody and they get bail only in
the court. Thus the system of granting bail in the police station has to be made
liberal especially in the cases of persons accused of less serious offences. At
the same time there is also chance for corruption and bribery, because of the
discretionary powers of the police to grant bail. Just because an accused pays
some bribe to the police, he will be released on bail in the police station itself.
Therefore, it is recommended that judicial supervision is essential over this
Issue.

Using of Filthy Language and Character Assassination.
Code of Conduct for the police lays down that 'a police officer
shall be deemed to have committed abuse of authority if he is uncivil to any
member of the public'. But there is a lack of appreciation of this principle
among the policemen. lo6 Vulgar language, epithets and filthy expressions are
regularly uttered by police personnel while effecting arrest. I07

Resolution of Kerala State Human Rights Commission dated 4th July 2002 also suggests that the
persons in custody shaH not be abused or mocked at (See Appendix Ill) While discussing
practices of extortion, oppression and unnecessary severity seen in the police force, the Indian
Police Commission of 1902-3 wrote: 'What wonder is it that the people are said to dread the
police?' Though more than hundred years have now elapsed after they have said so, the study
proves that the situation continues to be the same even today., Alphonse L. Earayil, James
Vadackwnchery, Police and the Society (1985), p. 70.
101 95 %of the respondents subscribed this view. (See also Interview Schedule in Appendix XI).
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If people belonging to uncivilized area speak filthy language there
is justification. But police personnel most of whom are hailing from
civilizeded family back ground is also using this language to those even from
civilized family set up. 108
Police personnel of lower rank are enthusiastically using epithets

and indecent expressions on people in their custody. New entrants into the
service who are having academic qualifications are also not exception to
thiS. I09

The humiliating indecent expressions used by the police are mostly
related to sex-organs and sex-aberrations of the mother of the persons. 110
Using filthy words has become a common trend among the police

bur hearing such expressions creates a bad feeling among the public. The pain
so caused lasts long and is unforgettable. Eventhough the suspect may turn out
to be innocent after interrogation, the pain caused to him by the use of filthy

words by the police cannot be wiped off.

III

Reports have shown that police all over the world use filthy language.
In some countries such use depends upon selectiveness and discrimination of

70% of the respondents from police personneV officers subscribed to the view that generally
people will immediately obey them only if they use vulgar abuses in loud voice. (See also
Questionnaire in Appendix).
i(lj Field study reveals that most of the police personnel who are regularly using filthy language while
OD duty are not using the same while they are in the relatives' or friends' circle. Psychologists
opined that as every human being police personal is also having a multiple personality. Police
personnel in uniform especially when they are having a feeling in their mind that there is a force
behind them get a distinct personality which drives them to speak indecently to the people. (See
also Questionnaire in Appendix X).
:10 Field study indicates that the filthy expressions usually used by police personnel against male
arrestees include rascal, thayoli(mother fucker), pulayadimon(son of the woman who had sexual
intercourse with a man belonging to scheduled caste), pundachimon (son of prostitute), bastard,
scoundrel, son of dirty bitch, son of beggar etc. and those used against female arrestees include
koothachi or thevidissi (means prostitute), pulayadimol(daughter of the woman who had sexual
intercourse with a man belonging to scheduled caste), pundachimol(daughter of prostitute), dirty
bitch, daughter of bitch, daughter of beggar etc. (See also Interview Schedule in Appendix XI).
,il Every language is good, but the tongue is not. There are two locks for every tongue and they are
the teeth and lips. There is a third and stronger lock too and that is the 'determination' not to use
the tongue to speak vulgar things and utter filthy expressions., supra n. 19, p. 20.
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police. In those countries such language is not used everywhere - especially in
public. Similarly they do not use them against everybody as they respect human

dignity. But in India use of filthy language has become a sort of privilege to
police and they use it indiscriminately everywhere I 12
The police due to several reasons use filthy language. The origin
and development of a filthy police sub-culture from the British past is
considered to be one of the main reasons for the continuation of the same subculture even today. The British rulers induced the Indian police personnel to
look at the Indian people as enemies. They encouraged the police personnel to

be as nasty as they could when they interacted with the people. Defective
training system plays a major role in making the police to use filthy
language. l13 The imperfect understanding and appreciation of the scientific
methods of investigation have paved the way to make them to think that
discourtesy pays well in police work.
Uttering indecent words in public is an offence. 114 But when it
comes from the police personnel in uniform, it no more tends to remain as an
offence. But very few people move the higher authorities or courts with legal
proceedings against the use of filthy language by the police because they
apprehend that the court may be either prejudiced or may neglect it as a triffle.
\tore over such proceedings may invite further problems and unnecessary
expenditure. I IS This helpless attitude of the public is a license to the police to
11:
I)

Ibid.
See cases like Kishan Singh {(1981) Cr. L.J. 17}; Niranjan Singh {(1980) Cr. L.J. 426}; Nandini
Satpathy {(l978) Cr.L.J.968} It is highly interesting to note that in the Police Academy usually the
trainees are addressed by their instructors with epithets. This practice is followed not in class
rool'm but in parade grounds. In the grounds the instructors are giving relief to the cadets by saying
obscene stories. On hearing such foul words, the trainees used to suppress their feelings against the
instructors. On completion of training and it has been noticed that the suppressed trainees spoke
filthy language to the people whenever they face some frustrations during their interaction with

them.
•• Under section 290 of Indian Penal Code and section 51A of Kerala Police Act.(See Appendix Ill).
I! 92%of the respondents who were arrested by the police admitted that they are afraid of
complaining against the misbehaviour of police personnel. They think that they have no way other
than tolerating the indecent behaviour of a man with muscle and authority because if they question
the authority of police the filthy words may be followed by fists. (See also Interview Schedule in

Appendix XI).
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employ filthy language. The tolerating and encouraging attitude of the higher
authorities also favours the development of this sub-culture. II6 Vulgar
expressions regularly used by the police along with threat give instant results

.

.

In many occaSIons.

The defective personality and behaviour patterns find expression in
the use of filthy expressions. There is a misconceived notion among the police
personnel that the police should show undesirable personality traits and
indecent expressions in their verbal transactions in order to become 'police'
They should realize that to keep up a good relationship with the public their
talk should be decent. Human rights oriented training, giving priority to
socialization of police personnel and effective supervision by superior officers
having better values and behavioural convictions are the possible means to
check this menace.
Very often, police tries to encroach the functions of the judiciary to
prove the innocence or guilt of the suspect. In order to exert a judicial power,
which they do not actually possess, they exercise a pseudo authority by
permitting press photographers to take photos of the arrested persons and
publish them. II7 Though some police personnel try to justify their acts by
saying that such types of publication can have deterrent effects and that
general public can take precaution against such persons, human rights activists
cannot agree with this view. For this purpose the offenders can be classified
into two kinds; hardened criminals who are habitual offenders and those who
are forced by circumstances to commit an offence but are not at all dangerous
116

111

Many police officers and even many educated people who have a perverted ego concept says that
that a police man who does not use some force or threat of force against even innocent people in
his jurisdiction or who does not use some abusive words to people does not get the approval of the
public as a good law enforcement officer. Many of them even expressed the view that such people
who are unable to use filthy words and indecent expressions should not come to the field of police.
Study reveals that in 20% arrests, the photographs of arrested persons were allowed to be
published by the media. Among them only 2% persons were convicted by the court. (See also
Interview Schedule in Appendix XI).
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10 the

society. If interest of the society is the criteria for such publication then

the second category of arrested persons are victimised by the police hands 118
Policemen take the arrested person to court by public transport
vehicles, by auto-rikshas, by parallel transport services or privately operated
transport services. To long distances, they are taken by rail and in all such
situations, the passengers do not like to travel with persons who are handcuffed.
Sometimes, the escorting police men may carry 303 rifles with them.
The suspect is taken in police jeeps back of which is open. Usually

the suspect is allowed to sit only on the floor of the jeep in between the seats.
The back portion of the jeep is always open which causes insult to him. When
asked about this, many police personnel justified that there is chance of the
suspect attacking the driver of the jeep if he is allowed to sit in the seat of the
jeep.119 In foreign countries arrested persons are taken to court and police
stations in special vehicles. Those vehicles have automatic locking system to
guarantee protection of the persons in police custody. 120
Fabrication ofEvidence against Persons in Custody

The simplest way for the police to destroy the social prestige of
anybody is to implicate him in a false case. The police are again blamed for
registering false cases and sometimes they do so as desired by unjust forces or
unscrupulous people. Instances are not rare that even officers of the Indian
Police Service are blamed for registering false cases against people with

III

The Field Study reveals that among those whose personal details or photographs were published
by the media only 2-5 % belonged to the fIrst category and the remaining large majority belong to
the second category. Even among those belonging to the fIrst category 95% persons are convicted
and send to jails for such a long period that by the time they are released people may forget their

faces and sometimes their stories and so the justifIcation of welfare of the society has not much to
do in this regard.
11 Police personnel stated that there are many instances to show that the police party is attacked when
suspects are taken to police stations.
::'1 Supra n. 83, pp. 134-135.
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whom they have unpleasant relations. This is nothing but misuse of authority

and surely miscarriage of justice. 121
The Chairman of the National Police Commission has once opined:
When we went round throughout India we found that they (Police)
were certainly not the servants of the people. In the police stations
complaints were recorded not according to what a complainant
reports but what the leaders or bigwigs desire. Even the suspect's
names were changed and in a number of cases there was no
registration because if the complaint was registered some people
might be involved which did not suit the local bigwigs. So the
whole idea of the National Police Commission was to produce a
force that was an ideal one, that was motivated and was freed from
interference by political bodies, political heavy weights. Extraneous
forces had to be eliminated before the police could do its duty.

122

Instances are there judgments are not pronounced in cases which
have been dragging for decades and the accused are exposed to many
hardships. When finally the accused are acquitted of the charges, honourably,
the position goes from bad to worst. 123

Asimple hurt can be interpreted as an act of voluntarily causing hurt or even an attempt to murder.
Punishments to the crime vary depending upon the interpretation that is given to the act. 'Beauty
lies in the beholder's eye' - this principle applied in the interpretation of crimes takes away the
objectivity in identifying and analyzing crimes. They can drop the case at the end of investigation,
by stating that the charge is against fact. But the suspected must have suffered enough by the time
the proceedings for dropping the investigation is initiated.. Since the criminal justice system
permits this sort of miscarriage of justice to be committed by police without having any
accountability for the injustice the police commit, people suffer the damages as their fate.
Victimological researches now advocate for sanctioning compensation to victims of police action
in all cases in which the proceedings get dropped by some reason or another.
;:: Nehru Centre and Hindustan Andolan, National Police Commission: Its Relevance Today (1997), p. 9.
;;3 An acquittal for the accused means either that he is unnecessarily put into trouble by the police and
prosecutor or he is charge-sheeted with the support of insufficient evidence to prove his guilt. So in
the cases in which the accused is acquitted with benefit of doubt, miscarriage of justice takes place as
be is made the victim of legal action which is deemed to be unjustifiable in all respects., N. K. Jain,
"Custodial Crimes- An Affront to Human Dignity." Human Rights Year Book (2000), p. 61.
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The investigating official is quite often, the first person to reach the
scene of occurrence and to make a factual record of situation. He may get the
best and perhaps the last opportunity to recover certain important information
or pieces of evidence which lead to detection of the criminal. He may also get
the opportunity to see the immediate reactions of the victims, witnesses or
suspects. Hence the reports and statements are to be prepared by the police
with utmost care.

124

This becomes, for the future, the basic document which

will help in investigation, interrogation, inference etc. The report writer must

be ever mindful of presenting the facts accurately, clearly without any flaw or
negligence. 125 But there are instances where the police were accused of having
wrongly recorded statements of witnesses, manipulating reports, fabricating
evidence etc.
They resort to these unfair practices for the purpose of making the
case strong or weak according to their interest in the case. 126 Majority of the
respondents in the interview finds that manipulation of records is

14th Report of Law Commission suggested that the discretion allowed to a police officer to record
or not to record the statement of a witness orally examined by him is in such unrestricted terms
that the whole purpose of section 173 (which requires copies of such recorded statements to be
given to the accused) could be defeated by a negligent or a dishonest police officer. It, therefore,
recommended that the police officer should be obliged by law to reduce to writing the statement of
every witness whom the prosecution purpose to examine at the trial Law Commission of India,
Fourteenth Report, Vol.2, pp. 754-755. This view was accepted in the thirty seventh Report of
Law Commission and as such it suggested further that the statement of every witness questioned
by the police under section 161 must be recorded. Law Commission of India, Fortyjirst Report,
para 437(a), p. 118. But the 41 s1 Report of Law Commission, however, declined to accept the
above mentioned recommendations on the ground of practical difficulties faced by the
investigators owing to the increase of burden on them. Law Commission of India., Thirty Seventh
Report, para 14.9, pp. 69-70.Sub-section (2) of section 161 requires every person examined by the
police officer to answer every question put to him. The sub-section, however, avoids saying that
the person examined must answer those questions "truly". (There was no legal obligation to speak
the truth under the old Criminal Procedure Code.)
::l P. Lakshminarayanan, "Communication - An Effective Source for Improving the Image of Police",
The Indian Police Journal, Sant Bahadura (Ed.), Vol. XLI No.l (January - June 1994), p. 50.
:) 60 % respondents stated that the police freely added imaginary things to fill up the lacunae in
evidence. Altering or suppressing or substituting real or imaginary things in police records are the
usual ways of manipulation of records by the police. Even in cases of custodial deaths in police
stations, the police do such manipulations and they do such things to escape from being caught.
(See also Questionnaire in Appendix X and Interview Schedule in Appendix XI).
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proportionate to the intensity of influence exerted on police. 127 When
imaginary things are mixed with real facts, it paves way for flaws in the chain
of evidence. Manipulations are done by the police secretly and the accused
comes to know of this only later which creates many difficulties to him in
proving his innocence.
Though wide powers are given to the police under the Code of
Criminal Procedure; they should be made aware that they should exercise their
powers. with utmost restraint within a democratic setup. Under our laws
decency of behaviour has been assured even by arming the accused with a
number of basic human rights. But they can never be preserved, unless we
have a police which can act fairly, honestly, humanely without exceeding the
limits oflaw. 128

::- Most of the respondents who were accused in criminal cases opine that every step during the
investigation involves money.
:s R. Deb, ''Notes to Eschew Malpractices in Law Enforcement", (1992) 34 J/'L.I. 416 p. 417.
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CHAPTER-5
VICTIMS OF POLICE EXCESSES
Police excesses have assumed startling and enormous proportions.
Various crimes like torture, molestation, rape of women in custody, custodial
death, brutal and inhuman treatment meted out to the helpless suspects
including children etc. are coming under this realm. Degrading and brutal
treatment given to the helpless and defenseless persons in police custody is a
constant recurrence, stirring the conscience of every sensitised individual.
Police have no concern for the custodial victims. They sometimes
behave with those in their custody as if they are responsible for their fate.
Police are either ignorant of the discipline of human rights or they deliberately
disregard it in the matter of arrest, interrogation and detention. 1
Much of the concern of human rights activism has been on the
\ictirns 2 of police atrocities committed in the name of maintaining law and

: ~.R. Madhava Menon, "Towards A Human Rights - Friendly Police", Seminar Paper (1999), p. 2.
: Speaking in a general manner, the statutory framework of criminal law in most countries in the
Commonwealth, does not use the word 'victim' very frequently. For example, the Indian Penal
Code does not contain this word in any of its provisions. Again, the Code of Criminal Procedure,
while taking note of the need to provide for restitution to the person against whom an offence has
been conunitted, does not make use of this particular expression. In England, criminal laws hardly
make use of the word 'victim' in their substantive parts. For example, the Offences against the
Person Act, 1961, which represents one of the earliest major codifications of the substantive
criminal law in some of its aspects, avoids this word, even though its subject-matter was such that
the concept of victim would have been very much in the minds of the framers of the Act. The
Sexual Offences Act, 1956, which is even more directly concerned with the victim, does not appear
to make use of that word. Neither the Larceny Act, nor the Theft Act, 1978 which replaced it,
focuses attention on the victim. Similarly, the various enactments dealing with procedural and
correctional aspects of the criminal justice system, appearing on the statute book as the Criminal
Justice Act, 1948, the Criminal Justice Act, 1988 and the Criminal Justice Act, 1992 also make
rather infrequent use of the word 'victim'. The same is true of Commonwealth legislation relating
to criminal law in its substantive aspect. The Canadian criminal courts, the Crimes Acts as in force
in various states of Australia, the Penal Codes in force in Malaysia, Singapore, Sri Lanka and other
countries of the Commonwealth outside the Western World, do not appear to make use of this
word. While the statutory framework in the Commonwealth does not often use the expression
'victim' and therefore does not need a definition of that expression, some reflection on the proper
definition of 'victim' would be desirable for academic purposes and also for certain practical
purposes. Broadly speaking, one can defme him as a person who has suffered harm in body, mind,
!tputation or property as a result of an offence. The four types of harms included in this defmition
practically exhaust the kinds of loss that a criminal act may cause to a private person. The point to
make is that only that person becomes the victim who has suffered harm, P.M. Bakshi, Victims and
the Criminal law (1982 ), pp. 82-87.

order. 3 To discuss the various circumstances under which police adopt violent
means against person in their custody we have to look into the types of victims
of police high-handedness. Most of the victims of human rights abuses in the
custody of police may belong to anyone of the following categories viz., dalits,

adivasis, women, politicians, human rights activists and people belonging to the
backward categories including economically backward people.
DaJus and Adivasis

Usually the victims of police torture are mainly the most vulnerable
groups of people such as 'dalits A and 'adivasis ,. 5 Dalits are the untouchable6 ~
caste of India. According to the 1991 census the dalit of Hindu origin alone is
over 25% of the population. 7 These people have been fighting against a
degenerating sense of helplessness in this society for thousands of years. Even
today, in many villages and towns these people are considered as the last, the
least and the lost in the society. 8
Human rights violations against dalits and adivasis are continuing
and police are continuously reported culpable. The police in India have been
accused of violating human rights on the basis of castes and sub-castes. There

) A.P. Singh, "Human Rights: The Indian Context", A.IR 2000 Raj. 9.
The term dalit meaning 'oppressed' - has been used to describe militant members of the Scheduled
Castes. It has now gained broader currency and Amnesty International uses it in its broadest sense

I

I
b

I

to describe all members of the scheduled castes, not merely the most militant., Amnesty
International, Torture, Rape & Death in Custody (1993), p.14.
The word adivasi means tribal people. They are also called girijan.
This term is now considered to be derogatory by members of the Scheduled Castes. Its use has
been banned in official documents by the Madya Pradesh and Uttar Pradesh governments and
dropped by several newspapers.
Some other surveys reveal that 16% of India's total population constitute dalits., Amnesty
International, Torture, Rape & Death in Custody (1993), p. 17.
During the freedom struggle, the colonial government, at the insistence of Dr. Ambedkar, wanted
to know which were the castes considered outcastes and untouchables. Hence a schedule was
prepared and those castes that were incorporated are called Scheduled Castes. At the Round Table
Conference, Mahatma Gandhi tried to show concern and care for them and gave them the title
'Harijan'(meaning the children of God), taking the cue from the Gujarat Saint, Narsi Melitha. The
term harijan also means an illegal child. It was Dr. Ambedkar who gave these people the name
'Dalit', meaning Broken People (in Hindi 'dal' means 'broken.'), Philip Setunga and Nick
Cheesman, Torture: A Crime Against Humanity Human Rights Violations (2001), pp. 51-52.
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are research studies to show that the attitude and approach of the police to the
downtrodden people, especially the harijans and girijans-were reprehensible.
Hence Universal Declaration of Human Rights 1948 assumes importance even
in the Indian context. 9 It may be recalled here that the criminal justice system
in some part of the country was totally based on caste consideration even
about a century ago. There were differences in the treatment of offenders. 10
There are allegations that police officers have their own caste and
gender biases and often behave towards dalits and adivasis in a discriminatory
way. I 1 The study of treatment of people belonging to Scheduled Castes and
Scheduled Tribes by the police reveals their discriminatory behaviours. Police
have failed to protect the weaker sections especially the scheduled castes,
tn'bes and h··
arljans. 12

Police rape of dalit and adivasi women continues to be reported
throughout India. In collusion with the local land lords and the ruling groups,
police very usually raid the dwelling places of adivasi and dalit people, if they
are campaigning for wages or land reforms. Land lords have often relied on
violent and suppressive means to oppress those campaigns with the aid of
police since the iate 1970's. The people, especially dalits and adivasis who are

9

10
11

12

Universal Declaration of Human Rights, 1948, Article 7 reads: "All are equal before the law and
are entitled without any discrimination to equal protection of the law. All are entitled to equal
protection against any discrimination in violation of this Declaration and against any incitement to
such discrimination". Article 26 of the International Covenant on Civil and Political Right, 1966
reiterates the same thing. Again Article 7 of the United Nations Declaration on the Elimination of
All Forms of Racial Discrimination reinforces it.
lames Vadackumchery, Human Rights and Police in India (1996), p. 12.
Amnesty International, "India: The impact of violence against women ", Mirneo (2001), p. 7.
During field study 80 % Of the respondents supported this view.
Of late, cases of atrocities on Harijans have increasingly been reported in the press., R.P. Joshi,
Police Training in Community Relations (1993), p. 42.
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taken into custody are severely tortured by the police in the guise of extracting
infonnation about militants. 13
Even though the police officials at all level do not acknowledge
police as the very people who commit crimes against dalits, the regional and
national press speaks to the contrary.14 When human rights of the dalits are
violated, the media highlight such incidents, but very soon the issues are
dropped and forgotten. The victims are very vulnerable. The social
organizations, human rights activists, associations of dalits and backward
classes and NGOs are not taking much initiative of prepare them mentally,
socially and politically to resist all tortures and exploitations. The provisions
of Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act must

be made use of against the torturers. More economic assistance as well as legal
assistance should be provided to the victims. 15

In early 1980's in the bastar district of Madhya Pradesh the Naxalites became very active and they
organized strikes attacks and other forms of protest against police and murdered land downers. In
1985 the State was proclaimed as "disturbed area" under the Terrorist and Disruptive Activities
(Prevention) Act (TADA). The PUCL investigated situation in Bastar the pattern behind around 90
anned police raids on adivasi villages and reported: "A large contingent of armed police
sometimes as many as 100 descend on a village.... They conduct indiscriminate beatings. ... In
May [1989] the police took three youths and buried their neck deep in the fields. After such
violence the people, especially men, are taken to a police station.... They may hang the adivasis
upside-down from the ceiling, or subject them to the infamous roller treatment and beat them up for
days together.... many people suggest that adivasis are being punished for giving food and shelter
to the Naxalites. The ostensible purpose of the more sustained interrogations is to fmd the
whereabouts of[the Naxalites]. The practice of using abominable third degree methods to extract
information from the suspects is perhaps fairly common in most of the police stations of the
country. But in Bastar it has absolutely no point since most policemen do not understand the
language of the adivasis whom they torture", PUCL-Madhya Pradesh, Bastar, Development and
Democracy, July 1989, cited in Amnesty International, Torture Rape and Deaths in Custody,
Mimeo(1993), pp. 17 and 1.
14 The atrocities against the adivasis by the police in connection with the evitiction operation at the
Muthanga Wild Life Sanctuary has shocked the conscience of the people. The incidents resulted in
the death of a tribal activIst named Jogi. Injured adivasis were left unattended inside the forest,
denied treatment and harassed in Government hospitals, kept in illegal confmement, treated
inhumanely and not produced before court in accordance with the law. Adivasi Gothra Mahasabha
(AGM) leader, C.K. Janu was severely beaten while in the custody of police. Even though her
injured physical condition w~s seen by the people through television and press, it is highly
unfortunate that our judiciary and the C.B.I which probed into the matter did not take her complaint
seriously., The Hindu (Kochi), August 3, 2004.
,
Il G.S. Bhargava and R.M. Pal, Human Rights of Dalits (1999), p. 152.
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Women
In ancient literature women have been greatly praised. They have
been called 'Devi' and 'Shakti' in Hindu religion. But now even the women
who approach police against sexual harassment are suffering. The conditions
of this lovely, gently gender, even in custody, is so inhuman that sensitive
people feel a sense of shock and shame since die-hard resistance to reverence
of the women sector defeats humanism, softness, compassion and affection
which mankind owes to its sisterly half. 16
Women in general, says Varahamihira (A.D.500), are pure and
blameless, they deserve the highest honour and respect. This attitude towards
women is reflected in the placing of various crimes in order of priority or
gravity by the National Crime Records Bureau. Thus Rape has been placed
just after murder in the crime listS. 17
Women face a lot of difficulties in all stages of criminal justice
process, especially while in police custody. At the time of her arrest, the
women suffer from lack of knowledge of their basic rights. It is most
unfortunate that women, in particular the poor persons hailing from lower
social segments, are victims of custodial crimes at the hands of the Police. ls
Frequently, she is handicapped because of her illiteracy, low status

and lack of independent capacity to mobilize resources for help.19 So the
police find it most convenient to target the destitute women because they
know that they may easily escape after committing even rape on them. 20

16

V.R. Krishna Iyer, "Are not women human even when in custody", Human Rights Year Book

IJ

(2000), p. 94.
O.C Shanna, Crime against Women (1995), p. 235-236.

11

K.Ramaswamy, "Custodial Crime - An Affront to Human Dignity", Human Rights Year Book

(2000), p. 127.
19 Id., pp. 137-138.
20 AnjaJi Nirmal, Rip The Khaki (1998), p. 138.

165

Though procedural safeguards do exist, they are totally disregarded
in matters like arrest, custody, transfer, search etc. These cause great hardships
to women. The trauma would be all the more agonizing if one takes into
consideration the fact that those who suffer from such violence are mostly
women especially those drawn from that segments of society which is socially
and economically most disadvantageous. 21
Article 15 of the Constitution permits the State to make special
provisions for women. Accordingly, the Code of Criminal Procedure, 1973
makes special provisions for women. The Criminal Procedure Code provides
for a number of checks to curb police atrocity on women. Code of Criminal
Procedure makes it mandatory that a female shall be searched only by another
female. 22 The Code also provides that no male person under the age of fifteen
years or women shall be required by a police officer to attend at any place
other than the place in which such person resides for taking their statements in
the course of investigations. 23 But the practice is always otherwise. 24
In order to protect the rights of arrested women, the Bombay High

Court directed that no female persons shall be detained or arrested without the
presence of lady constable and in no case, after sunset and before sunrise. 2S
Even though the Apex Court disagreed with this proposition in appeal/ 6 many
human rights activists including even police officers in the higher levels do not
consider the proposition of the Supreme Court as a sound one. 27 However
Amnesty International, The impact of violence against women, Mirneo (2001), p. 7.
Code of Criminal Procedure, section 51(2) reads: "Whenever it is necessary to cause a female to be
searched, the search shall be made by another female with strict regard to decency."
2l See section 160(1) of the Code ofCrirninal Procedure.
24 The study reveals that majority of the accused persons feel that police is not exercising the power
diligently in calling the witnesses in police station. Similarly, majority of the accused persons are
not aware of the fact that woman cannot be called in the police station as witness. The study also
reveals that there is ignorance of law among the police personnel in this regard and powers are
generally misused by the police.
II 1995 Cri. L.J. 4222, p. 4232.
16 State of Maharashtra v. Christian Community Welfare Council of India and another, A.I.R. 2004
S.C.7.
27 Director General of Police, Kerala agreed with the proposition of the Bombay High Court in principle.
He directed the Kerala Police to follow the existing practice with regard to the arrest of women.
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these provisions are always violated and women are harassed in the name of
search and statements. It is shameful that inside police custody helpless
women are subjected to molestation and teasing. 28
Women respondents who have been

In

the custody of police

complained particularly of harsh treatment by the police including physical
torture including beating, rough handling, and even sexual indignity or abuse.
Such treatment unfortunately was meted out to offenders and non-offenders
alike. A total disregard by the police of procedures applicable to arrest,
search, custody, transfer and other rights of the arrestee creates immense
hardships for the women. This is especially so when she has younger children
to look after or if she represents a woman headed household. 29
Women are also vulnerable to torture and ill-treatment including

rape.30 Custodial rape is the worst crime against women. Legal meaning of the
term rape is the performance of the sexual act with a woman without her
consent through force or use of force or fraud without her consent. 3l There are
express legal provisions for punishing the offenders in rape cases. 32
The rape cases in the custody of police at the precincts of police
station is a fatal blow to the cherished concept of rule of law indicating an
11

Supra n.16, p. 98.

19

Dipangshu Chakraborty, Atrocities on Indian Women (1999), p. 143.
In September 2000 it was reported that a 19-year-old mute girl had been raped by two police

30
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constables in a police van while traveling between the sub-divisional judicial magistrate's court at
Alipore to Presidency Jail in Kolkatta., Supra n.21, p. 25-26.
The incident described below actually took place in a small town of Bihar. Once a brother and
sister arrived in the town by train. The train was late and it was past midnight. They had to go to a
relative's place. They were poor. They could not afford anything more than a rickshaw. A police
patrol stopped the rickshaw. They enquired about the girl. The boy said that she was his sister.
The lecherous cops wouldn't believe it. They insisted that he had either abducted the girl or was
eloping with her. The boy pleaded but was thoroughly manhandled. They were taken to the police
station. Such was their perverted bent of mind that they did not rape the girl in front of her brother
but raped her in an adjacent room from where he could hear all her cries and groans all night. Early
in the morning both were kicked out. The boy has since then lost his mental balance., Anjali
Nirmal,op. cit., p. 135-136.
Indian Penal Code, section 375.
Section 376 of the Penal Code provides that the rapist shall be punished with imprisonment of
either description for a term which shall not be less than 7 years but which may extend to
imprisonment for life or a term extending to 10 years with or -without fme.
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indelible blot of shame on the organisation of investigating agency

In

a

democratic society.33
Rape is a humiliating and the most shocking of the crimes against
human conscience and morality. This crime occupies a significant place in the
penal status of every country. The laws relating to sexual offences do not have
adequate provisions for the protection of female victims. It has a lasting effect
on the mental and physical health of the victim and brutalises the tortured. The
lives of the victims of custodial crime of rape or molestation are ruined. They
are stigmatised in the society for no fault of theirs and looked down upon. Most
often, these victims hail from lower segments of the society. 34
In State of Punjab v. Gurmit Singh,35 the Court observed:
We must remember that a rapist not only violates the victim's
privacy and personal integrity, but inevitably causes serious
psychological as well as physical harm in the process. Rape is not
merely a physical assault-it is often destructive of the whole
personality of the victim. A murderer destroys the physical body of
his victim, a rapist degrades the very soul of the helpless female. 36
Indian Penal Code and Indian Evidence Act contain provisions to
curb the offence of rape in the custody of police. Section 376 of the Indian
Penal Code views custodial. rape seriously.37 The mere fact that the woman
meekly submits to such treatment does not mean that she consented to it. The
word 'injury,38 used in the definition of consent

39

is defined in

A.Ratnavelu, "Rapid Justice to Victims", Victimisation of women in India. Leelamma Devasia,
V.V. Devasia (Ed.) (1999), p. 190.
l4 Supra n. 18.
Jj A.l.R. 1996 S.C. 1393.
J6 Id., p. 1404.
J7
Supran.32.
Ji The word 'injury' denotes any harm whatever illegally caused to any person, in body, mind,
reputation or property.
J9 Defined in section 90., Infra n. 42.
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s.44.40Accordingly the offender cannot take the shield of section 8741 of the
Indian Penal Code because the consent to suffer harm mentioned in the section
must be free consent contemplated in section 90. 42
The woman ordered by the police to remain at one place or to do
some act is under fear of injury to her or to her relative who is in police
custody if she disobeys the order and in such circumstances her consent and
obedience would not be voluntary and hence the consent is void. Informal
detention of women by police has been very often practiced. The usual trick
of the police is to pretend to suspect that the woman has committed an offence
or is in a position to give information about it. Informal detention of such so
called suspect or witness against their will by the police during the whole
period of investigation even without formal arrest has been made illegal and
amounting to wrongful confinement. 43
Following

widespread protests

against

custodial

indignities

inflicted on women specific safeguards were proposed to be introduced in the
rape laws. Along with Mathura's case,44 on the recommendations of the 84th

Aconsent is not such a consent as is intended by any section of this Code, if the consent is given by
a person under fear of injury, or under a misconception of fact, and if the person doing the act
knows, or has reason to believe, that the consent was given in consequence of such fear or
misconception; or if the consent is given by a person who from unsoundness of mind, or
intoxication, is unable to understand the nature and consequence of that to which he gives his
consent; or unless the contrary appears from the context, if the consent is given by a person who is
under 12 years of age.
11 Indian Penal Code, section 87 reads: "Nothing which is not intended to cause death, or grevious
hurt, and which is not known by the doer to be likely to cause death or grevious hurt, is an offence
by reason of any harm which it may cause, or be intended by the doer to cause, to any person,
above eighteen years of age, who has given consent, whether express or implied, to suffer that
harm; or by reason of any harm which it may be known by the doer to be likely to cause to any
such person who has consented to take the risk of that harm."
12 Indian Penal Code, section 90 reads: " A consent is not such a consent as is intended by any section
of this Code, if the consent is given by a person under fear of injury, or under a misconception of
fac~ and if the person doing the act knows, or has reason to believe, that the consent was given in
consequence of such fear or misconception; or if the consent is given by a person who, from
unsoundness of mind, or intoxication, is unable to understand the nature and consequence of that to
which he gives his consent; or unless the contrary appears from the context, if the consent is given
by a person who is under twelve years of age."
I) 1926-27 Cr. L.J. 1378, p. 1381(Patna).
11 Mathura Tukaram v. State of Maharashtra, A.I.R. 1979 S.C. 185.
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report of Law Commission on rape and allied offences, sections 376-A to 376
0- were introduced in the Indian Penal Code. 45

Section 376 (2) of Indian Penal Code prescribes the mInImum
sentence of ten years particularly for police custodial rape case. 46 Further, the
minimum sentence can be awarded only on the special reasons which have to
be stated in the judgment itself.47
woman

ID

Similarly inducement or seduction of any

custody by any public servant to have sexual intercourse not

amounting to rape is punishable with imprisonment for a term which may
extend to five years with fine. 48
In order to give teeth to the provisions of rape, Code of Criminal
Procedure and Evidence Act were also modified by the Amendment Act of

1983.49 The Criminal law (Amendment) Act 1983 amended Indian Evidence
Act so as to include in it provisions regarding the burden of proof in the case of

These changes include protection of victim during investigation, change in the definition to remove
the element of consent, addition of custodial rape as a crime and increase in the punishment of
custodial, gang rape and rape of a pregnant woman., Fatirna Ehtesham Siddiqi and Sarala
Ranganathan, Handbook on Women and Human Rights, Part - I (2001), pp. lW-Ill.
16 According to section 376(2) of the Indian Penal Code, where a police officer commits rape either
with the limits of police station to which he is appointed or in the premises of any station house or
on a women in his custody or in the custody of the subordinates, he will be punishable with a
minimwn punishment of ten years rigorous imprisonment which may extend up to life and also to a
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fine.
Indian Penal Code, Proviso to section 376(2).
Indian Penal Code, section 376 B.
Section 4 of the Amendment Act 1983 inserts in section 327 of the Criminal Procedure Code
provision for in-camera trials for rape with a view to protect the victims of rape. Section 327(2),
Code of Criminal Procedure reads: "The inquiry into and trial of rape or an offence under section
376, section 376A, section 376B, section 376C or section 376D of the Indian Penal Code shall be
conducted in camera."
Provided that the presiding judge may , if he thinks fit, or on an application made by either of the
parties, allow any particular person to have access to, or be or remain in, the room or building used
by the court.
Code of Criminal Procedure, Section 327(3) reads: "Where any proceedings are held under subsection (2), it shall not be lawful for any person to print or publish any matter in relation to any
proceedings except with the previous permission of the court."
The Act also introduces Section 114A in the Indian Evidence Act to state what was obvious but
was not being by the Courts. This means that the evidence of the woman will have to be
considered as a whole. Even before the amendment, logically speaking the statement of a woman
that she did not consent to the general intercourse should have been treated like any other evidence
and the burden of proof should have shifted to the accused. Even after then amendments the
incidence of rapes still increased and became more brutal.
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custodial rape. Section 114A of the Indian Evidence Ace odraws out a
presumption in law favourable to women, in cases falling under section 376(2)

of the Indian Penal Code. Accordingly, in a prosecution for rape of a woman in
police custody, where the sexual intercourse by the accused is proved and if the
woman who is raped gives evidence before the court that she did not consent for
such intercourse, then the court shall presume that she did not consent.
However it is quite unfortunate that these amendments could not
provide adequate relief to the victims of police torture. 51 When these
amendments were introduced, it was feared that more stringent punishment
would result in fewer convictions but the judgments proved otherwise. 52
There are also detailed administrative instructions issued by the
Home Ministry to the police with reference to the manner and procedure of
treating women in their arrest and in custody. The central circulars also ask for
prompt enquiry in every case of complaint of misbehavior with women in
police custody; and for a conscious effort for getting the police to respect the
status and dignity of the woman.

50
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While these enlightened provisions are

Indian Evidence Act, Section 114A reads: "In a prosecution for rape under clause (a) or clause (b)
or clause (c) or clause (d) or clause (e) or clause (g) of sub-section (2) of section 376(2) ofIndian
Penal Code when sexual intercourse by the accused is proved and the question is whether it was
without the consent of the woman alleged to have been raped and she states in her evidence before
the court that she did not consent, the court shall presume that she did not consent."
The facts of rape cases in the custody of police reveal the beastly acts of police. In these cases, the
poignant question that has to be borne in mind is whether the same legal yardstick as applicable to
the private citizen, in the rape crimes, has to be applied to the police officer who is bound to protect
the dignity, liberty, right, and the property of individual in a democratic society. It is true that such
amendments under the Act 43 of 1983 examined the gravity of the rape crimes and the gloomy
encircled position of the victims in the custody of police to some extent and introduced such a
punishment to the offenders for the rape crimes in the Sec.376 LP.C. But while analysing the
confmement of woman in the custody of police, (authority) it requires rational approach in respect
of the burden of proof and the presumption in the section 114 (A) of the Evidence Act, 1872 for
proving such rape crimes. The power of armed policemen could not be equated on par with the
ordinary private citizen in respect of the principle of burden of proof for proving the rape crime in
the police custody under the section 376 IPC. The mere presumption under the section 114 A
particularly rape crime in the custody of police without any positive change in the principle of
burden of proof, cannot be considered as an effective one. The Supreme Court also expressed its
concern about the position of such police officer and the hapless of victims of such rape crimes.,
(\990) I S.C.C. 550, p. 561.

Ibid.
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nature, it is regrettable that custodial excess and police

intimidations of women continue to exist. 53
A study of the People's Union for Democratic Rights reveals that in
IQ cases of custodial rape in which investigation was pursued by the police,

there was no conviction at all. 54 In fact seven cases were closed by filing the
final report. 55
When the Supreme Court's attention was drawn to horrible
condition of women in police custody in the cases like Sheela Barse v. State of

Maharashtra 56 and Upendra Baxi and others Vs. State of Up57 the Court
issued detailed procedures to ensure enforcement of human rights of women
and girls in police and prison custody.
Even then the attitude of the judiciary towards the rapist police
officers is surprisingly very lenient. It is only in a very few cases that at least
the minimum sentence is awarded. 58 Many of the cases of rape in police
custody end up in a few years imprisonment.

In Tukaram v. State of

Id., pp. 143-144.
These were cases of custodial rape reported by the press from Delhi since November 1989.
55 PUDR published a report entitled Custodial Rape: A report on the aftermath in 1994. They had
taken up the task of investigating every case of custodial rape reported in Delhi since November,
1989 in the press. They found that there were 10 cases where the women did lodge the complaints.
The medical examination and circumstantial evidence strongly suggested of rape. However, at a
later stage many women withdrew the charges. This is a fact which needs a closer examination.
This shows the compulsions of the victims. Sometimes they are threatened, intimidated or harassed
further. Sometimes the family members are held to ransom. For example, it is all too easy to
explain to a poor woman that her husband would be booked under the NDPS Act. Further, the
social consequences of rape and its aftermath carry over onto the family of the victim and become
the stigma of the family. Then the public prosecutors are generally not sympathetic. It is a well
known fact that their sympathies traditionally lie with the police. They also discourage the victim
from pressing further. Thus the retraction actually reflects the consequence of familial and social
pressures and persistent harassment by the police and the criminal justice system, Anjali Nirrnal,
op.cit., pp. 134-135.
56 A.l.R. 1983 S.C. 378.
57 A.l.R. 1987 S.C. 191.
11 One Mrs. Padmini was a victim of gang rape on June 2, 1992 by two sub-inspectors and three
constables at Chidambaram in Tamil Nadu. Her husband was tortured and beaten to death when he
tried to intervene. She filed a writ petition before the High Court of Madras for interim
compensation. Before the intervention of the High Court, the Government of Tamil Nadu offered
to pay Rs.l lakh as interim compensation and also agreed to provide Government employment and
accomodation in anyone of the Government homes.,The Hindu. March 16, 1993, p. 3.
53
54
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Maharashtra 59 the Supreme Court held that the conduct of the victim, Mathura
in meekly following the policeman who was dragging her into the police

station amounted to her consent. 60 In Premchand v. State of Haryana 61 also the
Supreme Court reduced the minimum sentence of ten years rigorous
imprisonment awarded by the Sessions Court and confirmed by the High
Court to five years rigorous imprisonment taking into account of peculiar facts
and circumstances of the case and the conduct of the victim girl. The Court
also found that an offence of this nature has to be viewed very seriously and
has to be dealt with condign punishment. 62 The decision was followed by a

very serious public controversy and even a demonstration was organized by
some woman organization in front of the Supreme Court. A review petition
was also filed by the State of Haryana63 as a result of which the Court had to

concede that the character and reputation of the victim has no bearing or
relevance either in the matter of adjudging the guilt of the accused or imposing
punishment under sections 376.
In Sheela Barse v. State of Maharashtra 64, Justice Bhagavati
showed deep concern for the right of women and gave detailed directions for
protecting the rights of women confined in police lock-ups.65 In spite of these
decisions and public agitations, custodial rape is a growing menace.
A.l.R. 1979 S.C. 185.
Id., p. 189.
bl A.l.R. 1989 S.C. 937.
b2 Id., p. 939. The Supreme Court has held that the victim was a woman of questionable character and
it was sufficient reason for reducing the sentences., id.,p. 938.
b) StateoJHaryana v. Premchand and others, A.I.R. 1990 S.C. 538.
M A.l.R. 1983 S.C. 378.
b! The Supreme Court in this case gave the following directions for the protection of women in police
lock-ups: (a) Female suspects should not be kept in a police lock-up in which male suspects are
detained; (b) Police lock-ups for female suspects should be in reasonably good localities and should
be guarded by female constables; (c) Interrogation of females should be carried out only in the
presence of female police officers or constables; (d) An arrested person must be informed that he is
entitled to apply for bail and grounds of arrest must be communicated to him; (e) Four or five
police lock-ups should be selected in reasonably good localities where only female suspects should
be kept and they should be guarded by female constables. Female suspects should not be kept in
the same police lock up in which male suspects are detained; and (f)Interrogation of women should
be carried out only in the presence of women police officers/constables. The Court expressed the
confidence that if these directions are carried out both in letter and in spirit, that will afford
considerable protection to prisoners in police lock-ups, A.I.R. 1983 S.C. 378., p. 382-383.
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Thus the women victims of rape and molestation will continue to be
haunted by the trauma, a social stigma in our orthodox or stratified society.
They, more often, subject them to humiliation. The society does not treat
them with sympathy nor extend them a helping hand. More often women
themselves do ostracizing the unfortunate victims of custodial crime. 66
Also there is no guarantee that false allegations against their
character may not be made and false evidence may not be given mainly
because section 155(4) of the Indian Evidence Act67 allows this to be done in a
rape case. This section gives an incitement to the accused as well as his

lawyer to triumph up false evidence against her character.
It is very difficult to calculate the nature and extend of human

rights violations of women in custody due to several reasons. Firstly, due to
social stigma which the victims of sexual offences like rape, molestation etc.
may have to suffer. Secondly, the parents do not want to stress the issue to the
extreme because they are anxious of the future of the victim. Thirdly, to avoid
publicity being given by the media. Fourthly, in some societies (Backward
societies like tribal societies) human rights violations are not viewed with
concern. Insufficient strength of women police can also be considered as a
reason for not reporting human rights violations against women to the police.
Misconduct of policemen towards women and girls in police
custody and during their interrogation has led to a growing demand by the
public for employment of women police in large numbers for duties, e.g.,
interrogation of women and girls who are victims of sexual assault;
interrogation of women and juvenile criminals and witnesses; guarding of
women and juvenile prisoners in police lock-ups and escorting them to and

le

I:

Supra n. 18, p. 130.
Indian Evidence Act, section 155 (4) reads: "When a man is prosecuted for rape or an attempt to
ravish, it may be shown that the prosecutrix was of generally immoral character."
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from courts, hospitals, etc. 68 Jail Committee of 1980-83 recommended that
there should be separate institution for women detainees. The staff of these
institutions shall comprise women employees only.69
The worst forms of human rights violation are inflicted on sex
workers by the guardians of the law. By and large, the cops regard the
prostitutes as the scum of the society. These hapless women, therefore, get the
worst from the police. Electric shocks on the breasts of prostitutes, vaginal
assaults with lathis and chillie paste and humiliation by stripping them naked

in front of their children are samples of the police brutalities on sex workers
brought to the notice of the National Commission for Women. 70
More than 200 women who are in the trade gave graphic accounts
of police atrocities. Sex workers said that very often they are picked up by the
police not at their work place but while walking on the road, from a cinema
theatre or while waiting for a bus. Irrespective of their age, they are beaten up

in front of their children. They are charged with drug trafficking, prohibition
related offences or are picked up as suspects in criminal cases. 71 Women are
sometimes stripped naked and paraded through the streets. In the eyes of the
police, a prostitute has no rights. She can be used at anytime free of cost.
They know that a voice in protest would never be raised and nobody from the

11

S.K. Ghosh, Police in Ferment (1981), p. 38.

~ Report of the All-India Committee on Jail Reforms, 1980-83, p. 345. The same approach is

reflected in the following recommendations of the Committee :
(a) All police investigations involving women must be carried out in presence of a relative of the
accused or her lawyer and of a lady staff member. Women should not be called to the police
station for investigation; (b) Police personnel should treat women with due courtesy and dignity
during investigation and while they are in police custody; (c) Women kept in police lock-up should
invariably be under the charge of a women official and while in transit they should always be
accompanied by women escorts; and (d) Bail should be liberally granted to women undertrial
prisoners; id., p.187.
'l Mohini Giri, chairperson of the National Commission for Women, in meetings in Hyderabad,
Madras and Delhi., Indian Express (Madras), 11 Feb. 1996.
'I Anjali Nirrnal, op, cit., p. 140.
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society would come for their legal help.

72

The tattooing case of Punjab was a

classic case of the pervert mentality of the police. 73
In a sensational Baghpat episode a married woman of a respectable
family was alleged to have been made to walk nude through the town after her
husband and another man were killed by the policemen just because the
deceased had protested to the teasing of the woman by a police officer. 74
The degrading condition of lockups has been graphically described
by other groupS.75 These inhuman citadels have no facilities for segregated,
safe or hygienic custody of women. Women are spending many more than the
mandated 24 hours in police custody without recourse to even a toilet, privacy,
or other amenities. Sufficient attention to upgrading police station has not
been forthcoming in the mistaken belief that arrestees, particularly women do
not stay for long in police lockups.76
In many police stations generally there is no lady police. Women
are taken in custody, brutally tortured, molested or even raped by male police.
Even the pregnant women are not spared.

In some cases the police has

stripped naked a woman and was made to parade. 77 In one case in Punjab two
women - Mrs. Gurdev Kaur and Mrs. Gurmit Kaur - were tortured by police
in such a way that they were unable to walk properly.78 There are only a
handful of separate police stations for women. Separate police lockups for
women are a legal requirement but they exist only on paper. 79
1J
13

Id., p. 141.
Id., p. 143.

K.D Gaur., "Human Rights of Detenues and Prisoners and Prison Refonns," Directive Principles of
Jurisprudence, Vol. 11 (1982), pp. 23-46.
71 See National Police Commission, Seventh Report (May 1981).
'6 Dipangshu Chakraborty, Atrocities on Indian Women (1999), p. 142.
n Punjab Human Rights Organization The Fascist Offensive in Punjab (Report on Human Rights
Violations) (1989), pp. 79-80.
11 Id., p. 79. In states like Punjab women who are taken to police custody may be of two categories.
First category belongs to families which are doubted harbourers or where militants stay at gunpoint.
Second category are the women related to those families members of which have joined the ranks
of militants. , supra n. 21, p. 26.
7'l Dipangshu Chakraborty, op. cit., pp. 141-142.
71
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Under the colour of police power many police officials have often
taken advantage of the helpless position of women. The case of rape and
death by police of Miss. Salwinder Kaur and Miss. Sarabjit Kaur of Punjab is
an extreme example of police atrocities against women. 80 These types of
custodial rapes would show that there is no meaning in enacting special
legislations to safeguard the interest of women unless they are observed by the
officers who are to enforce the law in practice. 81
Violence against women by the very people who are supposed to
. WI·despread.82 Reported cases speak volumes as to how
protect them IS
custodial rape is committed by the policemen in the precincts of police station.
Women are physically or verbally abused; they also suffer sexual and physical
torture. Thousands of women held in custody are routinely raped in police
detention centres worldwide. The report of the Special Rapporteur underlines
the necessity for States to prosecute those accused of abusing women while in
detention and to hold them accountable for their actions. 83 They call out
serious legal scrutiny on the high handed acts of police. 84
In police too much emphasis is laid on the physical training and the
sensitization aspect is totally neglected.

The result is that sometimes the

protectors of the society or the guardians often become the perpetrators of the
crime.

Be it Mathuras's case,85 Padmini's case,86 Christian Community

Welfare Council of India's case,87 large-scale molestation by the police has
been reported. The reason behind these can be seen from two angles- firstly,
the ordinary policeman is ill-equipped to deal with the difficult and sensitive
cases of crime and secondly, the social background from which the policemen
are drawn is itself found to be lacking a better attitude towards female sex.
~ Committee for Infonnation and Initiative on Punjab (New Delhi), Disappearances in Punjab, - A

Report in Human Rights Violation ofSikhs (1990), pp. 5-7.
Supran.l0,p.21-22.
Il Rahul Rai, Human Rights: UN Initiatives (2000), p. 265.
13 Rahul Rai, op. cit., p. 265.
14 Some reported news are included in Appendix IV.
Il Supra n. 44.
16 Supra n. 58.
B1

11

A.I.R. 2004 S.C. 7.
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Thus there is no gainsaying that the police force needs fundamental changes in
concept, attitude, training and above all motivation. ss
However policy makers and even the judiciary are not much serious
on the topic of custodial justice of women. This trend is reflected even in the
recent Supreme Court decision regarding arrest of women in Christian

Community Welfare Council o/India's case. S9
In India, women's participation in criminality is even less known,
and understood.

The magnitude of reported female crime is also modest.

Women account for no more than 3 to 5 per cent of total arrests and
imprisonments in the country. Their low numbers have provided a convenient
excuse to criminologists and policy framers to set them aside in national
custodial reform efforts90 •

Children
Juvenile or child is a person who has not completed eighteen year of
age. 91

He is likely to go astray and when he does an offence, he needs some

care, protection and discipline even though his action deserves condemnation. 92
The fear of police, which gets induced right from young age in an individual, lasts
even through his adulthood and prevents him from interacting with the police. 93
The current philosophy is that punishment should be oriented on reformation,
much more so of juvenile delinquents, who are in fact not criminals. 94
It is recognized all over the world that children living in formidable

conditions need special attention. Protection of the rights of the children is a
major concern for the people all over the world. Attempts towards protecting
Fatima Ehtesham Siddiqi and Sarala Rnganathan, op. cit., pp. 119-120.
Supra n. 87.
'" Dipangshu Chakraborty, op. cit.,p. 135.
jl Section 2(k) of the Juvenile Justice (Care and Protection of Children) Act 2000. Section 2(b) of the
Juvenile Justice Act 1986, defmes a juvenile as a boy who has not attained the age of sixteen years
or as a girl, who has not attained the age of eighteen years.
92 Paras Diwan and Peeyushi Diwan, Children and Legal Protection (1994), p. 233.
9J "Police Student Interaction Programme", Monthly Newsletter of Torture Prevention Centre India
(Top Centre India), July 2004, p. 2.
" Supra n. 92.

I!

!9

178

these rights began from the time of the very inspection of the League of
Nations, formed after the First World War. There are a few international
instruments which specifically deal with the appropriate treatment of juvenile
offenders. The needs to fulfill the particular needs of children, has been
recognised by the Geneva Declaration on the Rights of Child, 1924, the
Declaration of the Rights of Child adopted by the General Assembly on 20th
November, 1959, the Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights. 95
The

United

Nations

Standard

Minimum

Rules

for

the

Administration of Juvenile Justice96 is complimentary to the International
Covenant on Civil and Political Rights. The Rules provide standards for the
protection of the rights of children. They are provided as a model for Member
States in the treatment and handling of young persons in conflict with the law,
within the framework of a juvenile justice system. The Rules set out the
standards which are universally applicable in safeguarding the interests of
juveniles worldwide. As regards the treatment of pre-trial juvenile detainee is
concerned, the relevant principles are set forth in Rules 10.1,97 10.2 98 and 13
of the Beijing Rules. 99 The above provisions of the Beijing Rules were given

International Covenant on Civil and Political Rights, Article 14(4) reads: "In the case of juvenile
persons, the procedure (determining a criminal charge) shall be such as will take account of their
age and the desirability of promoting their rehabilitation".
96 Adopted by General Assembly resolution 40/33 of 29 Dec. 1985 (hereinafter referred to as the
'Beijing Rules'), on the recommendation of the Seventh Congress.
91 Rule 10.1: Upon the apprehension of a juvenile, his or her parents or guardian shall be immediately
notified of such apprehension, and, where such immediate notification is not possible, the parents
or guardian shall be notified within the shortest possible time thereafter., See, "Juvenile justice and
the Implementation of the United Nations Standard Minimum Rules for the Administration of
Juvenile Justice", International Review of Criminal Policy, No. 43-44 (1994) United Nations
publication (Sales No.E.94.1V.5).
93 Rule 10.2: A judge or other competent official or body shall, without delay, consider the issue of
release., ibid.
99 Rule 13 cautions against under-estimation of dangers to juveniles of criminal contamination while
in police custody and recommends the widest possible adoption of alternative measures. In
particular, the Rules provides as follows:
Rule 13.1: Detention pending trial shall be used as a measure of last resort and for the shortest
possible period of time.
Rule 13.2: Whenever possible, detention pending trial shall be replaced by alternative measures, such
as close supervision, intensive care or placement with a family or in an educational setting or home.
Rule 13.4: Juvenile under detention pending trial shall be kept separate from adults and shall be
detained in a separate institution or in a separate part of an institution also holding adults.
Rule 13.5: While in custody, juveniles shall receive such care, protection and all necessary
individual assistance as they may require in view of their age, sex and personality., Ibid.
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the force of international law by Articles 37 and 40 of the Convention on the
Rights of Child. 100
The standards laid down in the Beijing Rules are interpreted and
elaborated upon in the United Nations Rules for the Protection of Juveniles
Deprived of their Liberty. 101 The Rules provided for even more adequate legal
safeguards than the Rules for the Administration of Juvenile Justice by
interpreting and elaborating the standards contained in the Covenant and the
Rules. I02 The Rules for the Protection of Juveniles postulates that the
conditions under which an untried juvenile can be detained should be
consistent with the rules set forth in Rule 18. I 03

Adopted and opened for signature, ratification and accession by General Assembly resolution 44/25
of 20 Nov. 1989. Article 37 of the Convention requires the State Parties to ensure the following:
(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or
punishment. Neither capital punishment nor life imprisonment without possibility of release shall
be imposed for offences committed by persons below eighteen years of age; (b) No child shall be
deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a
child shall be in conformity with the law and shall be used only as a measure of last resort and for
the shortest appropriate period of time; (c) Every child deprived of liberty shall be treated with
humanity and respect for the inherent dignity of the human person and in a manner which takes into
account the needs of persons and of his or her age. In particular every child deprived of liberty
shall be separated from adults unless it is considered in the child's best interest not to do so and
shall have the right to maintain contact with his or her family through correspondence and visits,
save in exceptional circumstances.
101 Adopted by General Assembly resolution 45/113 of 14 Dec. 1990; Compilation, Vol. I, p.275
(hereinafter referred to as the 'Rules for the Protection of Juveniles')
IQ! Rule 17 of the Rules for the Protection of Juveniles provides as follows:
"Juveniles who are detained under arrest or awaiting trial (''untried'') are presumed innocent and
shall be treated as such. Unnecessary police detention should be avoided only when there is no
alternative ... Therefore, all efforts shall be made to apply alternative, measures. When preventive
detention is nevertheless used, juvenile courts and investigative bodies shall give the highest
priority to the most expeditious processing of such cases to ensure the shortest possible duration of
detention. Untried detainees should be separated from convicted juveniles".
103 The relevant Rule runs as follows:
"The conditions under which an untried juvenile is detained should be consistent with the rules set
out below, with additional specific provisions as are necessary and appropriate, given the
requirements of the presumption of innocence, the duration of the detention and the legal status and
circumstances of the juvenile. These provisions would include, but not necessarily be restricted to
the followings: (a) Juveniles should have the right of legal counsel and be enabled to apply for free
legal aid, where such aid is available, and to communicate regularly with their legal advisers.
Privacy and confidentiality shall be ensured for such communications; (b) Juveniles should be
provided where possible, with opportunities to pursue work, with remuneration, and continue
education or training, but should not be required to do so. W orle, education or training should not
cause the continuation of the detention; and (c) Juveniles should receive and retain materials for
their leisure and recreation as are compatible with the interests of the administration of justice."
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The appropriate authorities should endeavour to ensure, according
to domestic law, assistance when needed to the dependents and, in particular,
the minor members of the families of the detained persons and shall devote a
particular measure of care to the appropriate custody of children left without
..

supervlSlon.

104

Mention should also be made of the United Nations Guidelines for
the Prevention of Juvenile Delinquency,105 which sought to provide better
safeguards to the juvenile delinquents by interpreting and elaborating the
Beijing Rules.
It would be evident from the preceding discussion that the objective
of the international standards relating to juvenile justice is to provide more
'core-oriented' treatment of juvenile offenders with the goals of reformation
and rehabilitation of juveniles on one hand and the prevention of repetition of
offences, on the other hand in mind. The standards also seek to secure to the
juveniles the same guarantees of fair process for their protection as adults
accused of crime.
The philosophy behind juvenile justice is that a delinquent juvenile
is not a criminal but he is a person who needs care, affection and support. For
a child in conflict with law either degeneration or rehabilitation may happen,
depending on the care he gets from the society.106 He must get the benefit of
humanised procedure and homely atmosphere in the police station. He has to
Principles 13 of the Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment (hereinafter referred to as the 'Principles on Detention'). The
Government of India adopted the 1990-U.N.Convention relating to Child Rights in 1992. Keeping
in mind the objective of this Convention, India, in 2000, amended the Juvenile Justice Act. This
law was enacted for children who are in need of care and protection and for children who come in
conflict with the law. Yet the sad plight is that the process of enforcing these laws, and enlightening
the masses on the subject was deliberately delayed by the Indian states including Kerala. For the
Act amended in 2000, the Kerala State Government eventually made the Rules in 2003. The
reluctance to form the 'Juvenile Justice Board' for the safety of children is an example for the
negligence on the part of the State Government.
10l Adopted by General Assembly resolution 45/112 of the 14 Dec. 1990 (hereinafter referred to as the
'Riyadh Guidelines')
!~ Paras Diwan and Peeyushi Diwan, op.cit., p. 234.

I'll

181

realize his faults and correct himself. For that typical psychological
environment has to be created. I07
When a juvenile is arrested for an offence, bailable or non-bailable,
is to be released on bail with or without surety. However, he may not be
released if there appears reasonable grounds for believing that the release is
likely to bring him into association with any known criminal or expose him to
moral danger or that his release would defeat the ends of justice. When a
juvenile is not released on bail, the officer-in-charge of him will cause him to

be kept in an observation home or a place of safety but not in police station,
till the juvenile court passes an order. The court will order that the juvenile be
send to an observation home or a place of safety during the pendency of the
inquiry regarding the child. 108
India has passed a number of legislations from the Apprentices Act,
1850 to the Juvenile Justice (Care and Protection of Children) Act, 2000 in
order to give special care, protection, welfare, training and rehabilitation for
children who are in conflict with law or neglected. Juvenile Justice (Care and
Protection of Children) Act, 2000 lays down provision for avoiding police
custody. 109

But, what is seen today is that a number of children are put

behind the bars and nobody seems to be bothered about it. IIO

The non-institutional treatments of juvenile means that a juvenile is sends to: (a) Parents, (b)
Correctional home, or (c) Released on probation. Before deciding on one course or the other, it is
essential that sufficient information is obtained about the character, personality of the offender, his
social and physical surroundings, his relation with members of his family and in the
neighbourhood, and his behaviour in general and towards the society. The age, antecedents and
character of the offender and the circumstances in which offence was committed are also the
factors to be considered. Paras Diwan and Peeyushi Diwan" op.cit., pp. 234-235.
I~ Id. P. 255.
1l'1 Juvenile Justice (Care and Protection of Children) Act 2000, Section 12(2) reads: "When such
person having been arrested is not released on bail by the officer in charge of the police station,
such officer shall cause him to be kept only in an observation home in the prescribed manner until
he can be brought before aBoard."
110 Field survey shows that children who are caught unofficially and apprehended informally by the
police are detained even in police lock-ups for days together without being produced before the
court or any other authority.

10'

182

Section 23 of the Juvenile Justice (Care and Protection of Children)
Act 2000 lays down that police personnel having the custody of children shall
not cause any kind of physical or mental suffering. III However there is lot of
allegations against the police that they treat children with cruelty to the extent
of abusing them. "Young boys of 10 to 14 years are being supplied to other
detainees for their delectation and a boy named Munna ... was

In

agony

because after the way he was used, he was unable to sit". 112

A committee appointed by the Conference of the Inspectors
General of police as early as in 1954 found that the Indian police had not been
able to handle the problem of juvenile delinquency properly l13 and the same
situation is still continuing. Many States do not have a 'juvenile police' - not
even a juvenile wing in the police- to handle children who are found to be in
conflict with law or neglected.

There may be financial barriers to the

government and the police to give proper attention to the justice of juveniles
but in such a society, children will not enjoy their human rights from the law
enforcement machinery.
No child shall be deprived of his or her liberty unlawfully or
arbitrarily. The arrest or detention of a child shall be in conformity with the
law and shall be used only as a measure of last resort. I 14
Article 15 of the Constitution permits the State to make special
provisions for children. Accordingly, the Code of Criminal Procedure, 1973

Juvenile Justice (Care and Protection of Children) Act 2000, Section 23 reads: .. Whoever, having the
actual charge of or control over, a juvenile or the child, assaults, abandons, exposes or wilfully
neglects the juvenile or causes or procures him to be assaulted, abandoned, exposed or neglected in a
manner likely to cause such juvenile or the child unnecessary mental or physical suffering shall be
punishable with imprisonment for a tenn which may extend to six months, or with fine, or with both."
:I~ Munna v. State of u.P., A.I.R. 1982 S.C. 806.
III Supra n. 10.
III Article 37(b) of the Convention on the Rights of the Child, 1987. Rule 47 of the Kerala Juvenile
Justice (Care and Protection of Children) Rules 2003 provides: "No juvenile Ichild dealt with under
the provisions of the Act or Rules shall be hand-cuffed or fettered."
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makes special provisions for children. I IS Thus the law is that they should not
be called to police stations as witnesses for recording their statements in
connection with crime investigation. But what is seen shockingly today is that
children are brought to police stations as witnesses. I 16
Certain acts or omissions towards a juvenile have been made
punishable under the Juvenile Justice (Care and Protection of Children) Act,

2000. 117 The statistics reveal that 88 percent of the juveniles arrested belong to
poor families monthly income of which is less then Rs.500. Majority of them
belong to Scheduled Castes and most of them have less than primary
education. I IS
The most critical stage in the life of a juvenile delinquent comes
immediately after his release. Crude police methods of keeping tabs on exconvicts results in the latter getting socially stigmatised, which spoils their
chances of rehabilitation and acquiring an honest livelihood. I 19

Code of Criminal Procedure, proviso to Sec.160 (1) reads: "A person below fifteen years of age, or
woman shall not be required to attend any place other than the place in which such person or
woman resides."
116 The study reveals that majority of the accused persons feel that police is not exercising the power
diligently in calling the witnesses in police station. Similarly, majority of the accused persons are
not aware of the fact that police cannot call a male below the age of 15 years in the police station as
witness. The study also reveals that there is ignorance of this provision among the police personnel
and general public in this regard and powers are generally misused by the police when they call the
children below 15 years in the police station.
In Section 23 reads: "Whoever, having the actual charge of, or control over, a juvenile or the child,
assaults, abandons, exposes or wilfully neglects the juvenile or causes or procures him to be
assaulted, abandoned, exposed or neglected in a manner likely to cause such juvenile or the child
unnecessary mental or physical suffering shall be punishable with imprisonment for a term which
may extend to six months, or fme, or with both."
Section 21(1) reads: "No report in any newspaper, magazine, news-sheet or visual media of any
inquiry regarding a juvenile in conflict with law under this Act shall disclose the name, address or
school or any other particulars calculated to lead to the identification of the juvenile nor shall any
picture of any such juvenile be published:
Provided that for reasons to be recorded in writing the authority holding the inquiry may permit
such disclosure, if in its opinion such disclosure is in interest of the juvenile".
Section 21(2) reads: "Any person contravening the provisions of sub-section (1) shall be
publishable with fme, which may extend to one thousand rupees."
I1 Apama Srivastava, Role of Police in a Changing Society (1999), p. 98. Interaction with the children
in many of juvenile homes in Kerala affIrms this fmding.
III Id., p. 100.
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Juvenile offenders are on increase and the police need special
training and skills to understand, appreciate and handle actual or potential
delinquents and to devise schemes to help them to become law-abiding citizens
instead of recidivists or anti-social elements in society.

120

The primary object

then must be to place the child in an environment conductive to his
rehabilitation and providing scope for corrective action. In prescribing standards
for the administration of juvenile justice the main criterion should be the
developmental needs of the child. With this end we have given shape to special
norms and standards regarding investigation of cases committed by juveniles. 121
Children who come into conflict with law need to be dealt with
sympathy and proper understanding. Juvenile Justice (Care and Protection of
Children) Act under section 12(1)122 provides for bailing out a delinquent even
for non-bailable offences.

But it appears that the release on bail, even in

bailable offences is conditioned by the consideration that the child be kept
away out of the association of reputed criminals and be saved from being
exposed to moral dangers. This position of law is fortified by the judgment of
the Supreme Court in Gopi Nath Ghosh v. State of West Bengal,123 wherein the
Court observed:
Where a juvenile delinquent is arrested he/she has to be produced
before a juvenile court and if no juvenile court is established for the
area, the court of sessions will have powers of a juvenile court. Such
a juvenile delinquent ordinarily has to be released on bail
irrespective of the nature of the offence alleged to have been
l Alpbonse L. Earayil, James Vadackumchery, Police and the Society (1985), p. 8.
,:1 Juvenile Justice (Care and Protection) Act 2000, Section 14 reads: "Where a juvenile having been

charged with the offence is produced before a Board, the Board shall hold the inquiry in accordance
with the provisions of this Act and may make such order in relation to the juvenile as it deems fit:
Provided that an inquiry under this section shall be completed within a period of four months from the
date of its commencement, unless the period is extended by the Board having regard to the
circuImtances of the case and in special cases after recording the reasons in writing for such extension".
:: Juvenile Justice (Care and Protection of Children) Act, 2000, Section 12(1) reads: "When any
person accused of a bailable or non-bailable offence, and apparently a juvenile, is arrested or
detained or appears or is brought before a Board, such person shall, notwithstanding anything
contained in the Code of Criminal Procedures, 1973 or in any other law for the time being in force,
be released on bail with or without surety ... "
,:J A.l.R. 1984 S.C. 237.
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committed unless it is shown that there appear reasonable grounds
for believing that the release is likely to bring him under the
influence of any criminal or expose him to moral danger or defeat
the ends of justice. The atrocious bail system acts as much baneful to
the adults as to the children. Therefore if we are really concerned
about the maintenance and preservation of basic freedoms we should
move towards humanization of the bail system. 124

Politicians and Human Rights Activists
In the pre-independence period, the politicians and freedom fighters
suffered mental as well as physical humiliation from the police. In dealing

with the terrorists and conspirators, the police methods were naturally more
harsh and severe. 125
The biggest bane of the Indian Police system is its politicisation for
partisan purpose. 126 Now a day the police are being used by the ruling party as
a weapon to oppress their political opponents. In many instances, they
interfere and often encourage and threaten the police to use force against their
political opponents. 127 Any non-compliance to the political 'instructions' as to
how to deal with people in custody results in the transfer of police officers to
most inconvenient and remote areas or difficult places or may be penalised in
some other ways.
Activists and human rights defenders are also the targets of police. 128

Many progressive thinkers are even brutally killed by the police. 129Journalists

:~ Id.. p. 238.
l!l

Report ofthe UP. Police Commission, 1960-61, p. 2; Shailendra Misra, Police Brutality (1986), p. 50.

I)

S.P.Srivastava, "The Indian Police in the Twenty fIrst Century: Challenges and Response",

Policing in Twenty first Century, Jaytilak Gura Roy (Ed.) (1999), p. 16.
::" The incidents like the torturous means adopted by the police to arrest the former Chief Minister of
:11

Tamilnadu during night hours is not an isolated incident.

. Supra n. 21, p. 27 .
.~ The notorious Kakkayam camp, where the Engineering College student Rajan was alleged to have
been killed by using the 'roller-treatment', the murder organized by 'a few' in Kerala police which
was later brought to light through the confession made by a former head constable, one Rama
Chandran Nair etc. are still live in the minds of the people ofKerala.
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who expose human rights violations have also been detained and ill-treated.
Threats against journalists and assaults on them are frequently reported. 130 In
West Bengal and Andhra Pradesh civil liberties organisations were functioning
since the early seventies. In Andhra Pradesh, the Civil Liberties Committees has
been consistently bringing to light the violation of law by the police and
atrocities against the women, but it is really astonishing to note that the
committee itself had become the target of police repression. 131
Human rights activists are holding the view that the police and the
politicians have to work hand-in-hand to protect human rights of persons in
the custody of police. At the same time police should not be an instrument in
the hands of politicians especially when they are engaged in crime
investigation duties. Some policemen are inclined to show their favour to the
ruling front by victimising or humiliating the people of the opposition. Both
the political parties and the police have to refrain from such unjust means.
Rights of the people in the opposition have to be recognized by the ruling
party and the police. The police should realise that they are the protectors of

the rights of human beings without having any bias, fear or favour.

Weaker Sections of the Community
According to the National Police Commission, the criterion for
detennining whether a person or a class of persons belongs to the weaker
section is the relative state of helplessness or defenselessness of the person or
a class of persons in securing the legal rights to which they are entitled under
the law of the land. 132 Many human rights activists are having the view that
people belonging to weaker sections are very after the victims of police
atrocities.

Anmesty International, Hwnan Rights in India: The Updated Anmesty International Report (1993), p. 9.
G.S.Bajwa, The Police Administration in India: Indian Police Administration (1978), p. 339.
n: National Police Commission, Third Report (1980), p. 1.
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Justice B.N. Srikrishna Commission on the Mumbai riots observed:
Police officers and men, particularly at the junior level, appeared to
have an in-built bias against the Muslims which was evident in their
treatment of the suspected Muslims and Muslim victims of riots.
The treatment given was harsh and brutal ... 133
Though State is presumed to be the protector and promoter of
human rights, in actual practice it appears to be the biggest violator. The
coercive processes of the State machinery corrode the foundations of human
rights. Increasing concentration of power in the hands of the executive has
become alanning. We are witnessing the might and the dominance of the
State in its myriad fonns.

Many human rights activists and civil liberty

organisations condemn the Central and State Governments for the disregard of
fundamental freedoms and human dignity.

State has been depicted as the

oppressor of the poor. 134 It is generally the poor who are the victims of
custodial crimes. 135
The police generally practice two standards with two classes of
people-the 'haves' and 'have nots'. The majority is the poor 'have nots' and

they seldom get humanitarian treatment. But the 'haves' constitute politicians,
the rich, top bureaucrats, business men etc. They are usually given more than
fair treatment by the police.
Many respondents opined that generally police favour the rich.

Very often it functions as a ruler appointed agency. It is corrupt with no
commitment to social service.136 It is evident that the approach of the police to

:n

Report o!the Justice B.N. Srikrishna Commission on the Mumbai riots of 1992-1993; V.R. Krishna
Iyer, op.cit., p. 15.

S.P. Srivastava, "Human Rights and the Administration of Criminal Justice in India", Human
Rights and Victim%gy, V.V. Devasia and Leelanuna Devasia (Ed.) (1999), p. 10.
III In that respect developing countries have greater problems than the developed countries., Pravin
H.Parekh, "Custodial Crimes - Redressal Mechanism", Human Rights Year Book (2000), p. 123.
136 Y.P. Singh, "Role of Police in Prevention of Atrocities on the Weaker Sections of Society", The
Indian Police Journa/, Sant Bahadur(Ed.) Vol. XLI No.l (January - June 1994), p. 58.

III

188

each individual is greatly dependent on one's social status. A man who looks
poor is always ill treated by the police. 137 Majority of people think that third
degree methods are used against those who are not influential, poor and those
belonging to backward classes. Filthy language is used against them and third
degree treatment is given commonly even in public. 138
In one survey organised by the Bureau of Police Research and
Development, it has been found that corruption in police service is rampant
and also that the police is ineffective in their actions. Again, the attitude of the
police towards the weaker sections of the society is quite unsatisfactory. The
police behave with discourtesy to the persons in their custody as well as
complainants and the reactions of the police, more often than not, are
determined by the income and educational qualifications of such persons. 139
In 1980, Arun Shourie investigated 45 deaths in police custody in
seven States. He found that "the victims are invariably poor. Several of them
are hauled in on no formal charges at all. Even in the case of persons who are
arrested, in an overwhelmingly large number of cases they are all accused of
petty offences".

In some cases investigated by him, he observed that the

bodies were so badly mauled that it was not possible to hide the crime
committed. The explanation for these deaths were, 'snake bite', 'heart failure
on the way to the hospital', 'sudden illness', etc. Some were said to have died
of mysterious reasons, while the rest committed suicide.

The accounts of

suicide given have not varied even now - 'by hanging inside the lock-up by
using a lungi or a belt', 'jumping out of a building or in front of a bus'; or
some such ludicrous and unbelievable account. 140

92% respondents subscribe to this view.
Shakila Abdul Gafer Khan v. Vasant Raghuvath Dhoble and another, 2003(7) S.C.C. 749.
:)1 Supra n. 20, p. 17 .
•~ K.G.Kannabiram, "Creeping Decay in Institutions of Democracy," The Economic and Political Weekly,
August-I992. Sanker Sen, P.S.V.Prasad and A.K.Saxena, Custodial Deaths in india, (2002) p. 1.
!'
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Political interference and the ability of vested interests to 'use' the
services of police ensures that often the most socially and economically weak
members of society are most vulnerable to abuses including torture and illtreatment by police. 141 The Law Commission has also very pertinently observed
that the weak and the poor are the worst sufferers of custodial crimes. 142
It is well known that all criminals and suspects are not treated alike
by the police. 143 They do not resort to third degree methods against affluent
people, but it is used against the people belonging to weaker section of the
community for whom none may dare to question the activities of police.
As far as the use of third degree methods is concerned, it happens
mostly against criminals and suspects from the weaker sections. The rich and
the influential are usually spared by the law enforcement system and the
criminals and suspects who are from the poor majority are maltreated. When no
voice of protest would arise on behalf of the poor, they get humiliating and
beastly treatment. But the rich and the influential have recourse to legal aid and
they procure anticipatory bail. Even if an influential or rich person is remanded
to police custody the police would be very cautious in dealing with him. Thus
there is much difference in the treatment given to the two classes of society.
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Surveys and studies show that majority of arrestees are not well
educated and are not well employed. Mostly they hail from rural areas and are
unmarried. The parents or guardians of these people are also usually illiterate
and poor. It can also be possible that crimes are registered not against the rich,
they are spared and the poor are trapped.
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Most of the victims of police torture included in appendix IV and V are socially and educationally
backward members of the society.
II~ National Police Commission, Seventh Report (1981), p. 1.
III There is a feeling among the common men that police adopt different norms in enforcement of law
and thus violate the basic concept of rule of law which should be the basis of its functioning. This
kind of approach is attributed to the elements of corruption and political inference as well as to the
existence of obscurantist attitude in the police. Bureau of Police Research Development,
Government of India conducted a survey of police opinion in three matters and found their
impression by and large, correct., The Hindustan Times (Bangalore), March 24, 1993, R.P. Joshi,
Police Training in Community Relations (1993), p. 42.
:41 Supra n. 120, p. 68.
III Kamal Saini, Police Investigation: Procedural Dimensions, Law & Method (2000), pp. 35-36.
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PARTS
CAUSES AND CURE

CHAPTER-6
HUMAN RIGHTS
VIOLATIONS: CAUSATIVE FACTORS
The existing police system is getting worse day by day. An analysis
of the rapid increase of the custodial torture and other human rights violations
in police custody clearly reveals this fact. Many factors can be attributed to the
causes of the human rights violations in police custody such as, familial,
social, economic, traditional, political etc. Corruption in police servIce,
inadequate and improper training, lack of human rights awareness, non-use
and non-availability of scientific means of investigation and interrogation,
absence of effective system of collection of evidence, lack of necessary
infrastructure in police stations, work load of police personnel, understaffing
in the police stations, insufficient judicial vigilence and other supervisory
mechanism, decay in criminal justice system etc. have also contributed to the
infliction of torture by the police on persons in their custody.!
I

In the mass of literature on police behaviour and police community relations the following causes
are mentioned:
I. Policemen are rude and brutal in their behaviour because they are like that and it is a part of
their tradition;
2. Because they generally deal with criminals;
3. Because they are looked down upon by people and so whenever they have a chance, they try to
rescue their self-respect by being aggressive and rude;
4. Because they are frustrated and alienated;
5. Because this is what they learn within the organisation;
6. Because they come from the lower strata of society;
7. Because they have long working hours with inadequate compensation;
8. Because their training is defective and out of date; and
9. Because there is no other way to function.
Most of policemen opt for the ninth cause. They do not think there is an alternative, but the other
causes also need examination if only to reach for remedies.
Following causative factors were identified for occurrence of custodial deaths in our country :
1. Sadism in Police;
2. Unrealistic public expectations about crime control;
3. Failure of Criminal Justice System; 4. Inadequacy of strength and resources in police;
5. Inadequacy of laws; and
6. Lack of scientific temper and non-availability of facilities.
Following remedial measures were also suggested:
1. Tightening recruitment standards;
2. Improving training standards;
3. Improving the machinery for enquiring into complaints;
4. Improving supervisory and leadership standards;
5. Review and implementation of reports submitted by commissions/committees;
6. Review of laws; and
7. Payment of compensation., Shailendra Misra, Police Brutality- An Analysis of Police Behaviour
(1986), p. 50;Chandra Mohan Upadhyay, Human Rights in Pre-Trial Detention (1999), p. 152.

Familial and Social Cause

The family conditions of police personnel assume some importance
in identifying their undesirable patterns of behavior. Now the people in the
administrative level are recognizing that the spouse and other members of the
family are significant elements in the success or failure in a law enforcement
career.

Marital and family strife, discard, and perpetuating unresolved

emotional problems affect the development, motivation, productivity and
effectiveness of police personnel in many ways.2
A police officer is supposed to be the protector of law and order in
a society. For this, his conduct and career play a vital role. Many of them are
addicted to intoxicating liquors. 3 The pathetic side of it is that it adversely
affects their conduct and career both in their service field and domestic life. It
leads to quarrels, immorality, lack of consideration and understanding etc. and
ultimately changing him to a delinquent police.
The society maintains a view that police are generally rude,
discourteous, brutal and corrupt. 4

In spite of his ostensible function as

protector, the policeman meets only those who do not love him. His children
are teased in school because of the very reason that their father is in the
police force. 5 He feels hated and persecuted in all walks of life and finds

M.Ponnaian, "Human Rights and Police Friend, Philospher and Guide", Glimpses of Human Rights,
M.Ponnaian, Panch Ramalingam, and Rani Ponnaian (Ed.) (1999), p. 73.
J The field survey reveals that 90% police officers and 95% police constables are addicted to liquor.
This may be due to the tension and frustration emerged from the nature of their job. (See also
Questionnaire in Appendix X)
I The Rajan Episode in Kerala, the fmdings of the Tarkunde Committee on the alleged killing of
naxalities in Andhra Pradesh and the other reported atrocities of the police community during the
last emergency have adversely affected the police-community relations. Although there have been
several endeavours from time to time to change the police, those efforts did not yield much results.
The structure of the police force is yet to be altered to adjust to the present requirements of the
Indian polity and to convert the 'police force' into 'police service' capable of serving the
community in a humane manner., Archana Ramasundaram, "Police and the Community", Police
and Community, R.e. Dikshit, Giri Raj Shah and Surendra Agarwal (Ed.) (1993), pp. 71-72.
I 60% of the respondents from the police department subscribe to this view. (See also Questionnaire
in Appendix X)
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himself alienated from society.6 The alienated policeman may be brutal,
inactive and corruptible. 7
People still believe in the retributive theory containing the principle
of 'an eye for an eye' and 'a tooth for a tooth'. Therefore, the society tacitly
expects and approves of the use of violence on suspects 'to get at the truth'.
Usually the complainants, especially those in property offences and the
offences relating to human body, request the police to use force or violence
against the suspect. Therefore, in a society where the public is interested in the
use of force on fellow human beings, policemen get social support for these
illegal acts. Thus, there is no social stigma attached to the use of custodial
violence by the police. 8
Amongst many other factors advanced to explain the main reasons
for the brutal behaviour patterns of policemen, it is also indicated that the
society in general is highly cruel, exploitative and torture-ridden. The public
also try to justify the police atrocities by saying that "We get the police we
deserve".9 There are various schools of thought which propound different
grounds for the existing criminal behavioural norms of police. Many
criminologists are of the view that police represent a cross section of the
society. To drive home this view they opine that what is good in society is
seen in police. What is bad is also seen similarly. Various studies show that

6

1
8
9

The problems of the policemen have been illustrated by Martin Symonds :
"Considering the nature of police work and the stress it places on the individual, I have been
impressed with the mental health of the ordinary policeman. The job of being a policeman is
unique. It is one of the few occupations that a man engages in for which he is feared, sometimes
bated, occasionally reviled, or even assaulted in the ordinary performance of his duties. When we
consider that most people need and want to be liked, and that the young patrolman starts his career
by seeing himself as an individual who will help and protect others, the unco-operativeness,
antagonism, or hostility of the public whom he serves will place an emotional strain on him",
supra n. 2, p. 71.
Apama Srivastava, Role ofPolice in a Changing Society (1999), p. 252.
S. Subrarnanian, Human Rights: International Challenges, VoU (1997), pp. 236-237.
Some of the respondents reflected that the public is generally not reacting to many of the human
rights violations committed by police, not because they are approving it but because they are afraid
of the subsequent police reactions against those who are reacting against the abuse of power by the

police.
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there is no difference between the members in police service as well as the
members in the general public as far as criminal tendencies between the two
groups are concerned. 10
Julio Rebeiro, a former Inspector General of Punjab Police wrote:
The tragedy is that third degree methods used by our police have
the sanction of society. It is not only the victim of thefts or other
crimes who insist on the recovery of their property through the use
of force and not only the senior officers who apply pressure on their
subordinates to maintain good statistical records, but also the
people at large, particularly the middle class who expect the police
to practice violence because of their sub-conscious fear of lumpen
elements. 11
Prof. Baxi is also of the view that if the essence of torture is to apply
severe mental or physical pain, then instances and illustrations of impositions

of physical or mental pain can be seen practically in all areas of our life in
familyl2; the use of corporal punishment in the field of education l3 ; social
structure l4 ; agrarian economyl5; industrial relations l6 ethnic and minority group
relations l7 ; bureaucracyl8 or health l9 , power politics and organized crimes, all of
which the police are expected to combat. 20 Eventhough these arguments can at
From the view point of a social scientist, criminal behaviour like any other form of action is
essentially 'learned behaviour'. That is to say it is, in the main, the result of social process and
experiences. The criminal or the delinquent is the product of his social background and training.,
John Barron Mays, Crime and the Social Structure (1963), p. 57.
11 Julio Rebeiro, "Indian Police: Reflecting Social Ills", Indian Express (Delhi), 18th October 1995.
:~ Wives, driven to desperate suicides by in-laws and husbands.
I) By instances of psychic pain by degrading treatment in cases of ragging.
11 Stratification leading to unspeakably inhuman treatment ofuntouchables.
Il Bonded labour system, money lender's treatment of agricultural debtors belonging to lower strata,
harshness of recovery.
1I Strong-arm tactics by hirelings of both the unions and industrialists.
I' Forcible-conversions, exploitation of tribals and women.
11 High handed behaviour with the public as well as the juniors in rank.
I Poor patients are often used as objects of clinical or even surgical training, use of harmful drugs
and so on.
:0 Upendra Baxi, The Crisis in the Indian Legal System (1982), pp. 138-139.
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best rationalise the issue to state that police is also one of the groups which uses
unjustified force in its dealings; they fail to impress us, as two wrongs do not
make a right. It is not wise to advise the society to have a fresh starting point on
the subject of protection of human dignity. However police can set an example
for the rest of our social groups.
Many are having the view that very often the people themselves
expect the police to beat up goondas and when this is not done charges of
bribery and corruption are levelled against the police. 21 At the same time they
do not approve of the innocent being persecuted at police hands. 22 Therefore it
is said that people are entertaining an ambivalent view with respect to the use of
third degree methods against criminals in a democratic set-up?3 The decision as
to how and when to use third-degree methods rests with the individual police
officer. 24The field study discloses that many of the police personnel are of the
view that the society is neither honest nor sincere in its dealings towards the
police and it appreciates only use of force or threat of force. 25
Majority of the public seem to entertain an ambivalent view with
respect to the use of third degree methods. 26

While clamouring for a

benevolent police, they approve the undemocratic and brutal treatment by

It is clear from the field study that 85% of the general public thinks that third-degree methods
should be mainly used against criminals and the suspects in crimes. There is a section of the people
who always favour third-degree methods as necessary in certain cases. They argue that a section
of the society can be victimised for the benefit of a major section of the society. (See also Interview
Schedule in Appendix XI)
11 60% respondents from among general public are against the use of third degree methods. Only 40%
respondents are supporting the use of third degree. However among them, 30% are having the view
that torture should be inflicted only in unavoidable circumstances., ibid.
!l Alphonse L. Earayil and James Vadackumchery, Police and the SOCiety (1985), p. 73.
21 This is not an easy task as stated by Carl Werthman and Irving. They opine: "If an officer is polite,
he becomes vulnerable to a response suggesting that his authority is being rebuffed -a challenge to
his honor ... The citizenry cries for more stringent law enforcement, yet when stringent law
enforcement is used there are often cries of police brutality and harassment ... The policeman has
to be very judicious in the use of his authority and very astute in managing relationship. Using the
'right' amount offorce is not an easy task for the policeman.", Carl Werthman and Irving Piliavin,
Gang Members and the Police (1967), id., p. 74.
;s 70% of the police personnel subscribed to this view. (See also Questionnaire in Appendix X)

21

) Supra n. 22.
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police towards criminals. These two contradictory views cannot run parallel
to each other. 27

Traditional Cause
During the 'British Raj' the police was used as an aggressIve
agency to create a servant-master relationship between the governor and the
governed. The police, as an instrument of the executive, were an instrument of
oppression by the rulers; the people were meant to be oppressed, suppressed
and tortured. With the advent of freedom there was greater emphasis on selfreliance, self-determination and minimum restraint on the individual's
freedom of action. The role of police had to be changed from an aggressive to
a constructive and benevolent agency so that every citizen could enjoy his
rights and the rights of one individual did not infringe on those of another. But
even after Independence the role of police has not undergone much change. 28
The police failed to realise that they are not merely the instruments of the
Government but also the servants of the people.
The Police Act of 1861 was enacted during the British Colonial
regime when human rights standards were less demanding than they are today.
The statute was, in fact, enacted with the very conscious purpose of building a
police force that must be dreaded by the general public.
The Kerala Police Act of 1960, though enacted a decade after the
adoption of our Constitution, is almost the same as the colonial Police Act of

l'

Supra n. 23, p. 71.

11

The Indian Police, notwithstanding its functioning for more than decades within the democratic
frame, have not been able to remove the colonial stigma attached to its organisation. It started as an
organ of terror and awe in the hands of an alien power. The development of post-independence
period have not made much of a dent in its opaque house. It continues to treat the citizens with
hostility and even contempt. It has not succeeded in establishing itself as a democratic agency of
social regulation and popular service dedicated to the protection and welfare of the masses., id., pp. 1

&49.
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1861 and has not contributed much to the improvement of the structure,
mechanism and behavioral style of the police.
The tradition of Indian Police is derived from the Royal Irish
Constabulary which is in the model of a military police rather than a civil
police. The Irish Constabulary was distinguished by a quasi military training
and centralised control. This set up is entirely different from the kin police of
Britain which interact with the public without any barriers as a force. Thus the
professional standard of the Indian police to interact with the people of India is
based on military model. When the police was militarised, the human rights
obligation of the police to the public declined. 29
Even today our police system gives more emphasis to ceremonial
rituals of military character and parades rather than providing any systemic
inputs of human rights values to the shaping of the personality of the police
personne1. 30Even though Article 2 of the Code of Conduct for the Law
Enforcement Officers3l

provides for the protection and respect of human

rights by the police, if is unfortunate that the Indian Police has still not woken
up to the fact that it is a civilian force which is part of the civil society. The
Indian Police still continue to be basically colonial in character, organisation
and operation. 32

Economic Cause
The job of a police officer has special importance in social life and
he has to be satisfied with sufficient means and emoluments so as not to
dishannonise him from his environment. Due to the meagre salary received by

~ SbailendraMisra, op. cit., p. 50., pp. 104-105.

); Id.. pp. 105-106.
Adopted by the UN General Assembly Resolution 34/169 of 17 December 1979.
;; UpendraBaxi, op. cit., p. 85.
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them, even the police personnel with moral strength, find it difficult to
v,ithstand the temptations of 'handouts' and eventual corruption. 33
Public expect from a police officer the wisdom of Solomon in the
understanding of the law, the strength of Samson in arresting a criminal, the
gentleness of St. Francis of Assisi in repelling a riot, the patience of Job in
dealing with each of us and the moral purity of Caesar's wife34 . But however,
the State is willing to pay this officer a wage, which is less than that of the
low-paid employees in any other sphere. 35
Another important problem faced by the police personnel is the
accommodation facility. Though they are entitled to free house, there is acute
shortage of family quarters all over the country.36 Many police constables are
not provided with official accommodation and as a result, they have to live in
slums where crime and criminals flourish. 37
Inadequate working conditions of the lower rungs of police force
are also responsible for many of the excesses. 38 Suggestions for reforming
police, like those proposed by the National Police Commission since 1979
have been consistently ignored by the successive Central and State
Governments. The meager payment, lack of promotion possibilities ,39
inadequate training and pressure to produce high conviction rate breed a

)) Johnson, Crime, Correction & SOCiety (1964), p. 452.
~ August Vohner opined about the police: "The ideal police officer is expected to have the wisdom of
Solomon, the courage of David, the strength of Samson, the patience of Job, the leadership of
Moses, the kindness of the Good Samaritan, the strategy of Alexander, the faith of Daniel, the
diplomacy of Lincoln, the tolerance of the Carpenter of Nazareth and fmallyan intimate knowledge
of every branch of natural, biological and social sciences.", Karnal Saini, Police Investigation
(2000), pp. 35-36.
Jl The police are supposed to be on duty round the clock and yet, our police force is one of the most
poorly paid cadre in the administration., Speech by Justice D.N. Mehta, National Police
Commission: Its Relevance Today, Papers and Discussions at Seminar organized by Nehru Centre
and Hindustan Andolan on April 19, 1997., p. 23.
iO S.K. Ghosh, Police in Ferment (1981), p. 115.
P Supra n. 35.
JI V.K.Mohanan, Crime Community and Police (1987), p. 11.
II During the interview, many police officers sarcastically stated: "once a constable always a
constabJe".lt takes 10-15 years for getting a promotion in police service.
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tremendous degree of frustration, discontentment and helplessness in the
police force. This situation has led to many police revolts. 40 The pathetic and
adverse working conditions of the police are reflected in the words of a leader
of an unofficial Police Association:
We are the lowest paid among the Government employees, misused

by politicians and officials alike, run around for twenty four hours
and earn finally not two square meals but a bad name from the
public. 41

Corruption

person and property of an individual become corrupted. When the police
operate under corrupt conditions, law enforcement suffers and the police
service becomes a defensive manoeuvre rather than effective law enforcement

·
42
mach\Dery.
Comparing to other fields, corruption

10

police servIce IS

detrimental to the society. Corruption in police has a two fold effect, on the
one hand it leads to emergence of more crimes as the corrupt police officers
would make the enforcement of law lenient, and on the other hand it affects
the human rights of the person in custody, as many people are giving bribery
to police to inflict both physical and mental torture on the persons in police
custody. More over bribery also enhances the tendancy of the police officers
to book more persons in cases and to bargain for money either not to inflict
torture or to release them without being charged. 43
IJ

'1

For example, PAC revolt in V.P. and police revolt in Haryana.
TheHindustan Times (New Delhi), 27 Sep. 1991. Basic pay of Constable (PC) is Rs. 3050, that of
Head Constable (HC) is Rs. 4000, that of Assistant Sub-Inspector (ASI) is Rs. 4600, and that of
Sub-Inspector (SI) is Rs. 5500 and that of Circle Inspector (Cl) is Rs. 6500.

n. 36, p. 91.
., This is usually done in cases in which FIR is taken by merely stating that the accused can be
identified if seen and without mentioning the identity of the accused.

C Supra
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Police personnel are said to be corrupt if they receive money, either

in cash or in kind, for doing things which they are otherwise bound to do or
not to do something which they are not legally authorised to do or to exercise
a legitimate discretion for improper purposes. Police personnel are usually

bribed for behaving decently, avoiding humiliation, for not inflictiing torture,
providing food, granting bail etc. 44
It is difficult to assess the extent of corruption in police because it

differs not only with the rank of the police officer but also the conditions of
their work-place, their style of life and the capacity and status of the people
who are dealing with the police. 45 Generally police corruption emerges due to
the corrupt subordinate police officers. 46
The average policeman compares himself with the men in various
professions, in politics, in business, in the large corporations, in the banks,
insurance companies, and in railways and realises that his income is not so
better when compared to the nature and quantum of work done by him. So he
seeks other unlawful means to satisfy their needs ignoring the dignity of the
persons who are dealing with them. 47

'Rotten eggs' theory of corruption - i.e., it is only a few individuals in police department are
corrupt and the rest are not -may be a justification to mitigate the seriousness of the issue. But this
theory never explains the causes and cures of corruption in police department., lames
Vadakumchery, Crime, Police and Correction (1998), p. 131.
11 For example, corruption in the armed police is much less compared to policemen on traffic,
checkpost or police station duty., supra n. 36, p. 92.
16 During the field study 70% police personnel in the subordinate rank opined that subordinate police
officers may be generally uncorrupt and sincere, but due to the compulsion of the higher officers, to
fuIfill their various needs, such uncorrupt subordinate officers indulge in accepting illegal
gratification. They have justified this by saying that the subordinate officers have to yield to the
compulsion of their superiors because their personal flIes are in the hands of such superior officers.
Those superior officers are writing remarks on their duties and their transfers, suspension etc.
Gradually such subordinate officers are accustomed to this negative situation and continue with this
practice and this tendency leads to the practice of demanding bribe. In this context, 80% of the public
responded that majority of the police officers of the subordinate level are corrupt who try to satisfy the
various requirements of their superior officers and in this way the hands of superior officers, who
accept these favours, are being tied down. Hence they are likely to neglect the delinquencies of the
subordinates, which are brought to their notice. (See also the Questionnaire in Appendix X)
.. 65% of the respondents from among the police personnel admitted that comparing to other
employees they are accepting only a meager payment, which indirectly forces them to become
corrupt., ibid.
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People generally have a tendency to prefer to avoid the
inconvenience and loss of time and money involved in going to the court
through getting things done unlawfully by using police by offering bribe. 48
Some other people in the upper layer of the society are always in need of the
assistance of police for many unlawful acts for which they are willing to
provide cash and kind for their favour. The ultimate consequence of this
'rotten relation' is the violation of the human rights of the downtrodden
masses in the community. Multiplication of laws, particularly unenforceable
laws and partisan law enforcement are also responsible for the widespread
corruption and the consequent human rights violations by police. 49
Usually inspection of the police station by the superior officers
becomes a burden to the subordinates, as they have to spend a lot to meet the
needs of the higher police officials and to keep the neatness of the stations.
Day to day expenses, which the police has to bear in connection with
investigation and general duties, tempt them in seeking gains from extraneous
sources. 50 This prompts the police to have unlawful obligation with those who
are assisting them in these ways.S1

Political Interference
Unnecessary interference by the politicians in the enforcement of
law is really an obstacle to the police to act impartially and treat all men equal
In the case of unlawful eviction of rented premises and in offences like kidnapping, theft etc. police
is often misused by the highlevel and influential people in the society. In such situations, the
arrested persons are usually manhandled by the police by keeping them in custody without
recoding arrest and trap them by charging some cooked up cases.
~
Supra n. 36., p. 91.
!o) During police station visit many police officers said that there is no supply of minimum stationary
itew required for day to day work such as paper and other writing material, carbon, photocopying
facility etc. In police stations even the records and forms needed for crime work such as arrest
memo, custody memo etc. are printed at the expense of those who are dealing with the police.
'1 None of the police officers deny that there is corruption in the police force. But they ask a counter
question. Is there any area of life in which corruption does not exist? This is not a justification for
existance of corruption in the police force because corruption in the police poses a somewhat more
critical problem If the police are corrupt, then it becomes difficult because under the law, there are
many different ways in which the police can harass the private citizens and make it difficult for him
10 live a normal life, Parvesh K. Atri, Readings in Crime and Criminology Policy and Planning in
Criminology Vol.II (1998), p. 180.
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under the law. Political pressures have, over the years, encouraged resort to
improper methods, torture and even killings. Policemen are often unable to
fight the culture that envelops them. 52
The ruling party uses the police to punish their opponents. 53 If it
suits to protect its own political image the party in power does not hesitate to
withdraw its support and sacrifice the officer. 54
Successive ruling parties have regarded the police as their strong
arm rather than as an independent force governed by the law and the
Constitution. Political interference by party functionaries and legislators has
contributed to create a nexus between political power and police power rather
than impartial law enforcement machinery. 55

Policemen, if they do not please politicians, are soon to find hands
in a hornet's nest. The State policy of police neutrality in politics is a facade,
duplicity, a double dealing and a double talk. In India, political intrigues are
capable of demoralising police just by effecting transfer of police officers
from strategic posts.56 Today the supervisory members of the police officers
Supra n. 36, p. 88.
There are many cases in which the politicians interfere in the police functions through encouraging,
pressurizing and even threatening the police to use force against their political opponents or to
teach them a lesson. If the police officers do not comply with their instructions as to how to deal
with the people in their custody there is likelihood of police officers to remote places and most
inconvenient postings.
~ Agood example of this was the fust Telangana agitation when the police in Andhra Pradesh were
told explicitly to use oppressive methods to quell the agitation and then the same government did
an about-turn and ordered prosecution of those officers who had carried out the orders of the
Government, supra n. 36., p. 79.
II Criminal-politician-corrupt bureaucrat nexus has two kinds of law in practice. One for the rich and
powerful who are considered above the law and another for the rest., Sahay, "Report on Custodial
Crimes", The Hindustan Times (Delhi), 8th Oct. 1993.
~ Many police officers opine that due to the constitutional supremacy conferred on the ruling elite over the
police force, police officers are making use of the influence of the local politicians to exercise influence
v.ith the ruling bosses to secure better postings, transfer to convenient places, promotions and awards.
This relation with the local politicians is also misused by the police officers to avoid penalties in case of
any wrong done by them upon persons in their custody. Police officers both in the higher and middle
level find themselves leaning more and more on this or that political faction with the result that undue
political involvement in police operations has become the bane and it only strengthens the lords of the
uo:Ierworld because most of them have their own political patrons. The criminals would, no doubt,
devilishly fish on these uneasy waters. The effect of this unfair political obligation is a two fold one; one
is that in such a situation, the crime rate would increase and the other is the victimization of innocent
helpless persons at the police hands and violation of their human dignity.
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owe their postings, transfers and promotions to their political patrons. Their
main job- investigation of crime- is being relegated to the background simply
because most of their time is spent on keeping their political patrons happy by
personal services and by sycophancy. 57
What is seen usually in a democracy is that, efficency and
professionalism are made subordinate to politics. Most of the police personnel
are political appointees and their main job is making money and giving the
share of it to their political patrons. Increasing political involvement often
turns the police, as mere puppets in the hands of the ruling party. The police
would be available to the ruling party to protect its supporters, to harass its
opponents, and to further its political interests. In many places the politicians

and the police have developed a vested interest. For the policeman who joins
this campaign, it is both a means of enrichment and an insurance against
punishment, if exposed. 58
The police are forced to achieve instant results in certain cases as per
the interest of their political bosses. This will result in the police torturing of the
suspects and the political opponents. The Andhra Pradesh Police meeting held
in 1986 concluded that most of the custodial deaths were due to pressure on the
police to detect crime from senior officers and the local ruling party.59

Defects in Investigation system
Investigation is a science and hence the police have to be given
training in scientific investigation, which in our country is unfortunately not
provided to them. Modem scientific investigation does not rely on torture. 60

In most police stations the investigating officers have not been given training

r Indian Journal of Public Administration, Vo121, No.4 (1975), p. 678.
!I Rustamji, K.F., "Failure of the Police", The Hindustan Times (New Delhi), 28 April 1997.
!9 Amnesty International Torture and Death in Custody (1993), p. 78.
IIJ For example, in the stories of SherIock Holmes we see that SherIock Holmes does not resort to
torture for doing his investigation, but conducts it in a scientific rnanner., Santosh Paul, "Right to
Counsel", (1997) 8 S.C.C. 11., p. 39.
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of modern scientific investigation, nor do they have the equipment and modem
facilities for this purpose and hence there is no such thing as scientific
investigation in our country.
There are two reasons for this lack of knowledge in modem
methods of investigation among police personnel. The police in our country
have been found to be having interest only in detection of cases by any means.
Scientific study of investigation, prosecution, trial and correction has never
been an area of interest for the police. This policy of watertight compartment
of police studies about crimes and criminals make them to ignore the causative

and preventive aspects of crime in society. A wholistic approach has been
lacking for the treatment of crime and criminals in society.61
Another reason advanced for the lack of knowledge of scientific
methods of investigation among police is that in our existing system of police
investigation the 'Ducking Theory,62 seems to dominate the thinking of the
higher-ups in police. So the policemen are not properly taught the science of
investigation in the academies, as a result of which the police officers do not

and cannot function properly and scientifically.
Communication with the inhabitants near the scene of occurance,
suspects, accused etc. is vital part of criminal investigation. Many of the IPS
officers in the state service are from other states and they are not having
fluency in the vernacular language. There is an allegation that by exploiting
this handicap many of the prejudiced subordinate officers who are working as
interpreters mislead the investigation process. Due to this handicap many of

11

Many do not have any professional interest or if some have any interest, they are not exposed to the

latest knowledge in the science of crime and criminals. Every police officer thinks himself to be a
crime-investigatior even though he has no adequate knowledge of scientific methods of
investigation. It may be the prevailing police system which makes him to think so. He deals with
the crime and criminals in the way he likes. supra n. 44., pp. 147-148.
;: This theory says that a police officer learns to swim while he is on the job., id., p. 159.
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the superior officers do not get knowledge of the human rights violations
perpetrated by their subordinates while investigation.
The study of the working of human mind and motivating factors of
criminality and the study of the human nature and behaviour are essential for a
police officer invlolved in criminal investigation. Lack of awareness in these
fields no doubt makes an investigator a violator of human rights.
The first-hand investigating officers who are dealing with the scene

of crime in almost all cases are head constables or other junior level officers
who are illiterates in the scientific methods and styles of investigation.

63

They

either destroy the evidence or contaminate the scene of occurance. Without
collecting the valuable pieces of evidence they leave the scene after making a
'scene' in the scene of occurance. Usually these attempts do not find the goal.
Later when the need or outcry for further investigation either by the higher-ups
in the police hierarchy or by specialised agencies arises, nothing more remains

for scientific investigation. Then the doors open before those who investigate
further on the matter is nothing but the short cut of third degree and violations

of human rights of the suspects, witnesses or their relatives. Thus the
department itself is showing a deaf ear attitude towards the need of scientific
methods of investigation and indirectly encourages the human rights
violations. 64

Constables are trained mainly to work as a sentry or a security guard. Quite unexpectedly he is put
in the responsible job of crime investigation without giving any special training or guideline for
investigation. So he conducts investigation in the way he likes which very often leads to human
rights violations.
M 53% of the police officers in the higher level and 72% of the police personnel in the lower rank of
the police hierarchy admit that at present the police personnel conducting investigation are not
having adequate knowledge of scientific investigation. 94% of the public who opined during the
field study subscribed to the view that police personnel conducting investigation are not at all
having any knowledge of investigation and that they resort to third degree means to prove the case.
80% of the criminal advocates are of the view that police officers conducting investigation are
absolutely ignorant of the scientific means of investigation and they rely only on torturous methods
as a substitute. (See also Questionnaire in Appendix X and Interview Schedule in Appendix XI)

!l
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Many police officers are having the complaint that in our present
situation reports of forensic science and medical examination on cases
investigated by them are received after many months, sometimes years later.
~aturally

they discard these time-consuming and laborious processes of scientific

means of truth- finding and they seek the short cut method of third degree.
Lack of modem scientific equipments and gadgets is viewed as a
reason for adopting custodial torture as a short way of investigation. Illinfonned and ill-equipped police is a curse to the present system of criminal
justice administration. 65 In our police stations there is not even a camera to
take a snap of the scene of occurance or of the suspect. 66
The Existing Problems in Statutory Provisions and Judicial System

One of the reasons for the large-scale practice of custodial violence
is the assumption of the police that they are immune from any legal sanction.
67

There are no clear and workable guidelines in India to regulate the police in

the discharge of their duties. 68
Apparently it seems that the provisions in the Police Act of 1861
are enough to discipline the police in matters like arrest and pursuing action.

But in actual practice it is not so. The disciplinary modes prescribed under the
Field study discloses that there is no kind of scientific equipments of investigation in any of the
police stations other than some arms, wireless sets and handcuffs. There is no interrogation rooms
or facilities and video/audio recording facility, internet/computer system for collection of datas
regarding offences, from other police stations or superior officers or other institutions.
" In developed countries like U.S.A, the development of police science with a crime laboratory
which is equipped with lie detectors and infra-red lights and which can do chemical analysis,
handwriting ciphering, ballistic work, and so on, using advanced scientific methods has been a
definite aid to crime detection and solution of crimes. Donald R.Taft, Criminology (1942), pp. 363
-369. Because of its scientific efficiency, the crime laboratory can decrease the number of arrests.,
WalterC.Reckless, The Crime Problem (1967), p. 607.
r Amnesty International, India: Torture, Rape and Deaths in Custody (1992), p. 8.
11 However the guidelines issued by the Supreme Court in D.K. Basu v. State of WB. [( 1997) 1 S.C.C.
416) and the Code of Conduct adopted at the conference of Inspector - Generals of Police in 1960
would enable the police a little to execute these functions at least in the area of arrest. Still areas
like hwnan rights of persons in lock-up and the procedure to bring them to court rernain without
any specific code. But it is unfortunate to say that even the existing code has the disadvantage of
being very vague and is characterised by lack of practical guidelines.

t!
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Act are in the nature of departmental action and judicial adjudication. 69
Besides the departmental action, the Act also provides for the prosecution of a
policeman under any regulation or Act for any offence made punishable by the
Police Act or any other law. 7o However it is to be noted that the regulations
regarding the control of police actions are vested with the police
administration itself. Such regulations are quite ineffective and inadequate in
disciplining the police and keeping them in restraint. There are provisions to
this effect in the Indian Police Act showing that a guilty police officer may
escape with a minor punishment. 71 In this context it is pertinent to point out
that in spite of the existence of the provisions for regulating police excesses,
prosecutions are seldom successful as both the prosecutor and the prosecuted
belong to the same class.

Lack of Judicial Vigilance
Judiciary also indirectly plays a role in the violation of human
rights of persons in police custody. Acquittal rate is very high and penalties
inflicted are not proportionate to the offence committed. Because of the delay
in the trial of ciminal cases,72 acquittal rate increases. 73 As the acquittal rate
increases, the total police attitude towards investigation changes and they
become doubtful about the fruitfulness of the time-consuming and laborious
process of scientific investigation. Moreover, police finds torture as a
minimum punishment to the acused. Here they get the moral support of a

I'l

The Indian Police Act, 1861, sections 7 and 36. The penalties are prescribed in sections 7 and 29.
(See Appendix Ill).

, Id., section 36.
·1 Section 29, see supra n. 69.
-: In some cases it takes even a period of 10 years for the trial of the cases
j This is because witnesses forget many of the details. Repeated adjournments of cases under trial
cause a lot of harassment to witnesses and in consequence people are, by and large, reluctant to
come forward as prosecution witnesses. Another reason for acquittal is inefficient prosecution
staff. Good criminal lawyers are reluctant to be public prosecutors because of poor remuneration.
Moreover, the public prosecutors are not accountable to anyone today. No wonder good
investigation efforts have been swept aside by delayed trial and inefficient prosecution.
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fQrtion of the society, which believes that the accused should not go
unpunished.
Another reason for human rights violations by the police in
connection with judiciary is the inability of the court to interfere at the stage of
investigation by the police. 74 Though section 357(3) of the Code of Criminal
Procedure, 1973 empowers the Court to order the offender to pay
compensation to the victim, this provision is only rarely used. This reluctance
was noticed with disapproval by the Supreme Court:

It is an important provision, but courts have seldom invoked it.
Perhaps due to ignorance of the object of it, it empowers the court
to award compensation to victims while passing judgment of
conviction.

In addition to conviction, the court may order the

accused to pay some amount by way of compensation to victim
who has suffered by action of accused. It may be noted that this
power of courts to award compensation is not ancillary to other
sentences but it is in addition thereto. This power was intended to
do something to reassure the victim that he is not forgotten in the
criminal justice system. It is a measure of responding appropriately

" The power of the court to interfere in police investigation is limited and the same should not
overlap the other, excepting for limited purposes, amongst others of bailor writs of habeas corpus
or a writ of mandamus if the investigation be mala fide, S.S. Malik, Ready Referencer on Law of
Bails (2003), p. 150. The courts cannot give directions to the police at investigation stages; it is left
10 the superior police officers who have been specially empowered to do so. What is required is
that the interaction between the judiciary and the investigation at that point of time has to be closer,
IOOre intense so that investigations are monitored only between the police officers and the judiciary.
The function of the police and the judiciary in respect of investigation is complementary. Where
one stops, the other takes over; there is no interference in investigation., Speech by Ramachandran,
National Police Commission: Its Relevance Today, Papers and Discussions at Seminar organized
by Nebru Centre and Hindustan Andolan on April 19, 1997, p. 46. If any complaint on human
rights violation committed by the police officer during investigation is brought to the notice of the
court, the usual practice followed by the courts is to call for the case diary. As no unfair practice is
recorded in the case diary usually there may not be any follow up in the matter. Even if any
irregularity is brought to the notice of the court, the lower courts are normally unwilling to bear the
risk in proceeding against the police officer. If the court comes out showing willingness to proceed
Igainst, no witness will come forward to depose against the police.
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to crime as well as reconciling the victim with the offender. It is
also a constructive approach to crime. 7S
The ignorance of the majority about their rights and their
economically backward situations led to the invention of the concept of Public
Interest Litigation (PIL). The system of PIL enables the poorest victims of
~lice

torture to approach the Supreme Court directly, or through a bona fide

organisation or person. Like other judicial proceedings, this system also
suffers from certain handicaps. It also cuts through the usual lengthy and
costly legal formalities. 76
Only very few policemen are ever convicted for torturing persons
in custody. Even in those cases the legal proceedings take many years to

complete. 77 Moreover, in the rare cases where convictions have ultimately
been obtained, the State often appeals against the sentence and the policemen
are acquitted. 78 This highlights the difficulties of proving cases of torture to
the satisfaction of the courts, with the result that many of the perpetrators of
. remam
. unpums
. hed.79
suehcnmes

Victims of human rights violations in police custody have the
opportunity to bring a civil suit for damages or to initiate a criminal complaint
mnthough civil claims involve such lengthy and costly procedures. That is
why majorities of the victims are reluctant to use them and most of the

complaints against the police remain unsuccessful.

., HarKishan & State of Haryana v. Sukhbir Singh, A.I.R. 1988 S.C. 2127, p. 2137.

'\ PIL is now less often used due to the inability of the Supreme Court to deal with such cases due to
lack of resources, the disinclination of many judges to hear them or give such cases priority and the
small number of lawyers concerned to use the potential for effective human rights protection.
Perhaps the most important reason, however, is the lack of official support.
In January 1994, a court in New Delhi sentenced five policemen to five years' hard labour for
torturing a suspect, Karnal Kurnar, who later died in custody. These convictions came 15 years
after his death.
, For example, Shakila Abdul Gaferkhan v. Vasant Ragunath Dhoble [(2003) 7 S.C.C. 749],
policemen who were convicted by the lower court were acquited by Supreme Court on appeal.
, Amnesty International, The impact of violence against women, Mirnio (2001), p. 17.
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Most of the civil suits against the police for torturing captives are
~so

unsuccessful. Although the courts are granting compensation, in some

civil and public law complaints on custodial crimes on an ad hoc basis, the
courts are generally reluctant to grant compensation to victims because the
State had been able to argue that it was not liable for the conduct of its officers
when they discharge their 'sovereign functions'. Supreme Court held that
where a citizen has been deprived of his life or liberty, otherwise than in
accordance with the procedure prescribed by law, it is no answer to say that

the said deprivation was brought about while the officials of this state of
acting in discharge of the 'Sovereign function of the State.' Suit for
compensation against the state, when an under trial prisoner in jail lost his life
due to failure or neglect of its offices to perform their duties, will, therefore,

be maintainable. The Court pointed out that indeed this is the only mode in
which right to life guaranteed by Article 21 can be enforced. 8o
Obstacles in the path to legal redress for victims of human rights
\iolations and their relatives include the refusal of police to register
complaints, chronic judicial delays, disregard for High Court orders by law
enforcement and government officials and the requirement of government
sanction for prosecution of law enforcement officials who are found
responsible for human rights violations. Doctors may be extremely reluctant
to list details of deaths caused by gross trauma, including torture. When an
investigation is carried out officials may obstruct the course of the
investigation by withholding evidence or by refusing to obey court orders to
attend hearings. Those trying to file complaints about human rights violations

may be pressurised by the police to withdraw them. 81

I
I,

Challa Ramkonda Reddy v. State., A.I.R. 1989 A.P. 235, p. 247.
Supra, n. 79, p. 16.
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In India there is a lack of prompt remedy in cases where the right to
life and the freedom from torture are violated.

In most of the cases of

custodial death by police, there has been no decisive action to investigate the
allegations promptly and properly.82 Though inquiries by Magistrates in cases
of allegations of custodial deaths is mandatory in law, 83 the lack of it in many

cases is significant and a matter of deep concern. 84 Although various statutory
causes of action are provided under the Police Act against the erring
policemen, the administration is not so. enthusiastic to resort to criminal
prosecution. This mode of controlling the policemen is not considered
desirable by the administration on the plea that it may cause a sense of
demoralisation among the members of the force as a whole. 85
The relevant statutory provision is silent on the subject as to
whether the inquiry is to be conducted by an Executive or Judicial
\Iagistrates. In practice, most inquiries are conducted by Executive
\fa~strates,

who have their own limitation in collecting evidence and

examining the officers who are accused of torture. They have to rely on
e\idence provided by the police and they have to work under police pressure.
\aturally, the inquiries by the Executive Magistrates are not commonly
considered as independent and impartial by the general public.

~ Id., p.

17.

Code of Criminal Procedure, 1973, section 176(I)reads : "When any person dies while in the
custody of the police or when the case is of the nature referred to in clause (i) or clause (ii) of subsection (3) of section 174 the nearest Magistrate empowered to hold inquests shall, and in any other
wc!rentioned sub-section (1) of section 174, any Magistrate so empowered may hold an inquiry
mto the cause of death either instead of, or in addition to, the investigation held by the police
officer; and if he does so, he shall have all the powers in conducting it which he would have in
oolding an inquiry into an offence."
~ The preliminary survey of Amnesty International shows that inquiries by Magistrates were said to
ba\'t been conducted in not more than 62 out of the 198 cases of custodial deaths and that judicial
lDVestigations carried out under the Commissions of Inquiry Act were held in a further nine cases.
,\11 inquiry, the nature of which was not specified, was said to have been conducted in a further 67

r

wes., supra, n. 79, p. 11.
~ D.e. Pandey, "Search/or an Action against Illegal Arrest" 22 J.l.L.I. 328 (1980), p. 331.
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On the other hand judicial inquiries are supposed to be the most
iIIthoritative, independent and impartial type of investigation. In fact, high
rmentage of judicial inquiries has effectively established police culpability.
However, officials tend to avoid judicial inquiries describing them as time
~nsuming

and unnecessary. The National Police Commission, while

denouncing the use of force against individuals in custody as grossly unlawful
and despicable, noticed that the percentage of substantial complaints of police
torture is highest in judicial inquiries, lower in magisterial inquiries, and
lowest in inquiries conducted by other agencies including departmental
authorities. The Commission therefore suggested that a mandatory judicial
mquiry should be held in all cases of 'alleged rape of a woman in police
custody' and 'death or grievous hurt caused while in police custody' .86
L'nfortunately, this sensible recommendation has not been implemented yet
and judicial inquiries are exceptionally held.
Similarly any inquiry into an incident of death in custody would be
afutile exercise if it is not completed in a time bound manner. Usually an
mquiry into cases of deaths in custody is a long drawn affair and it takes
several years to bring the guilty to book. 87
When investigation cannot be completed within the period of 24
hours as per section 57 of the Code of Criminal Procedure, the police may
approach the Magistrate for remanding the arrested person. If the Magistrate
is satisfied that there are sufficient grounds for putting him in custody he may

pass an order to this effect. But the law views the detention in police custody
I\ith disfavour88 and therefore such detention can be allowed only in special
cases and for reasons to be stated in writing and not as a matter of course.

~ ~ational Police Conunission, First Report (1979), pp. 20, 61 and 62.
r AnilYadavv. StateofBihar, A.I.R. 1981 S.C. 1008.
• lai Singh v. Emperor, 33 Cri. L.J. 237, p. 243; In Re Nagendra Nath Chakravarti, I.L.R 51 Cal.

402, p. 412.
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Indeed, the object of section 167 of the Code of Criminal Procedure is to
facilitate investigation and not detention without trial. It seeks to protect the
arrested person from unscrupulous police officers and enables the Magistrate
to decide judicially whether remand is necessary and affords an opportunity to
the accused to make any representation to the Magistrate to controvert the
grounds on which the police officer has sought remand. 89 The Magistrate is
enjoined to exercise his judicial mind while deciding whether or not the
detention of the accused in police custody is necessary.90
The orders are passed by the Magistrate without being satisfied that
the production of the accused was neither safe nor possible. 91 It is noticed that
the Magistrates and even the Chief Judicial Magistrate are treating the matter very

casually. They completely ignore the pUIpose behind the insistence of production
of the accused at the time of seeking extension of custody.

It introduces

irregularity in the proceedings and such a procedure is not approved.92

Bal Krishna v. Emperor, 33 Cri. L.J. 180, p. 181; see also Chadayam Makki v. State of Kerala,
1980 Cri. L.J. 1195, 1196 (Ker.)
~ AMagistrate has wide and unrestricted power to remand an accused to the custody of the police at
any stage before the enquiry or trial., State of Andhra Pradesh v. Golla Ramulu, 1971 Cri. L.J.
1368. It is true that when the need for remand to police custody is made out, the court should grant
such remand and should facilitate proper and complete investigations. But it cannot be said that an
order ofrernand to police custody is to be granted as a matter of course. Section 167(3) makes it
clear that Magistrate has to record reasons for granting remand to police custody. This is an
indication that though investigating agency is to investigate into cognizable offence without any
interference from judiciary it does not mean that whenever request for police remand is made, it is
to be granted. The police have to make out a case that the custody of the accused with the police is
necessary for further investigation., State of Gujarat v. Swami Amar Jyoti Shyam, 1989 Cri. L.J.
501 (Guj.). Similarly the general rule is that the arrested person must be produced before a
Magistrate competent to try, or committed with as little delay as possible. The time taken in
Journey to the Magistrate is not counted in 24 hours. But the Magistrate is under a duty to see that
!be time so occupied is reasonable with reference to the distance to be traveled and other local
considerations. The requirement of production within 24 hours is a healthy provision which enables
!be Magistrates to keep check over the police investigation and its scrupulous observance by the
police is vital for the protection of human dignity and human rights of the arresed persons.
Although there is specific provision in the Constitution requiring production of an arrested person
by the police before the Magistrate within 24 hours, there are several instances which reveal that it
IS nol adhered to.,Jagannath Mohanty, Human Rights Education (2000), p. 15.
li Where the Magistrate is satisfied that physical non-production of the accused is on account of
reasons beyond control of the authorities, he may expressly or impliedly waive production and if
satisfied that remand needs to be extended, he may do so. On the facts of the case, Magistrate
IhouId be satisfied about it ., Rahul Gupta v. State of M.P., 1995 Cri. L.J. 3340.
~ KA. Abbas v. Sri Satnarayanna Rao, 1993 Cri. L.J. 2948 (Kant.).

1\

213

lJck o/Supervision of Lock-ups
There are international standards which cast an obligation upon the
itate to take steps for the inspection and supervision of the police lock-ups to

_

the human rights of the detinues.93 It is emphasized by t h e e

European Committee for Prevention of Torture that regular and unexpected
',isits by the prosecuting or judicial authorities to places where persons are
jetained by the police can have a significant effect in tenns of preventing ill:reatment. An independent mechanism for examining complaints about ill
treatment in police custody is an essential safeguard. 94
Protection of Human Rights Act also empowers the commission to
lisit the police lock-ups to study their living conditions. However these
obligations are not complied with. 95
Most of the postmortem reports on custodial deaths were found to
be unsatisfactory by the National Human Rights Commission. On occasion,
the post-mortum doctors are found to be bowing to police pressures when

writing their reports. Usually there is a substantial time gap between the postmortem examination and the writing of the reports. Facilities in many

~ Convention against Torture and other Cruel, Inhuman or Degrading Treatement or Punishment,

11

1\

1984, Article 2(1) reads: "Each State Party shall take effective legislative, administrative, judicial
or other measures to prevent acts of torture in any territory under its jurisdiction."
Principle 29 of the Principles on Detention aims at the strict observance of relevant laws and
regulations through proper supervision. Places of detention shall be visited by qualified and
experienced persons, appointed by, and responsible to, a competent authority distinct from the
authority directly in charge of the administration of the place of detention.
Paragraph 2 of Principle 29 of the Principle recognises the right of a detained person to
communicate freely and in full confidentiality with the persons who visit the places of detention or
imprisonment, subject to reasonable conditions to ensure security and good order in such places.
Rod Morgan, "Protecting Prisoners against Ill-Treatment in Police Custody: the CPT's Standards",
12 Interights Bulletin (1998/9), p. 223.
Eventhough the State Human Rights Commis ion has visited a very few police stations, the
endeavour was unfruitful because they could not penetrate into the system effectively and to know
the realities.
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mortuaries are abysmal and there is lack of trained and qualified personnel for
conducting post-mortum in custodial death cases. 96

Defects in Recruitment and Training
During the pre-independence period, police constables were
recruited merely on the basis of physical test, as they were strong enough to

fight the hooligans of the community and to face the mobs. They had the low
mental capability and hence were supposed to know a little about the law.

97

This system continued even after independence. In a dynamic
society it would not be advisable to have a police service of gymnasts. Now it
is suggested that while recruiting police personnel, more importance should be
~ven

to their educational qualification and brilliance than relying on the

existing system of recruitment mainly on the basis of physical test.
The main reason behind the deterioration in standard and status of
the police personnel is lack of education. This is applicable even at higher
echelons in police service. Majority of younger generation in Kerala are
graduates. The police men who have to deal with such people should posses
comparatively a better qualification. 98
Today the minimum qualification required for a person to become
Sub-Inspector of police is a graduation from a recognised university. The
recommendation of the National Police Commission is that the selection at the
level of Sub-Inspectors might be stopped within a period of 10 years and the
same at the level of Assistant Superintendents of Police might be retained. 99
It is not advisable to adopt this recommendation of the NPC because if it is

~ ~ational Human Rights Commission, Annual Report (1995-96), p. 15.

Bames and Teeters, New Horizons in Criminology (Ill Edn.), p. 218.
• During personal interview many experts and organisations have opined that inorder to effectively
r

perfonn their functions the policemen should be graduates.
~ James Vadackumchery, Third Millennium Police (1999), pp. 144-145.
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~ne,

the major portion of the police department will be filled with personnel

iith mere

s.s.L.e, which would definitely be shameful to the entire system of

mal justice administration.
Generally the under-qualifid head constables are preparing records
i'hich the prosecutors, judges and defence counsels are forced to rely on. The
:ducational qualifications of most of the head constables are matriculation or
tclow matriculation and a few may have higher qualifications. 100
It is in this background, the NPC comes out with recommendations
of recruiting police personnel with college education as constables by a

procedure which is of questionable nature and with suggestions to stop
recruitment at the Sub-Inspectors' level. The police department today needs
men of intelligence, education, ambition, integrity and seriousness. IOI
In the present system of recruitment in police service, most of the
~rsons

have to bribe for getting an appointment. In turn, to get back the

money that they have invested, they take advantage of illegitimate
opportunities.

102

Our politicians play an important role in this sphere also.

They resort to mass recruitment of new constables, principally on caste and

About 20 % Head Constables are below matriculates, 60% are below intermediate, 12% are below
graduates and only 8% are graduates. Almost all works including the recording of F.I.R.,
mterviewing of witnesses, interrogation of accused, preparation of scene mahazars etc. are
invariably done by head constables and sub-inspectors later endorse them. Though the courts have
in several cases of acquittal pointed out these defects, no one seems to be seriously concerned
about such observations.
I There are people (who take decisions at higher levels) who may reject a golden idea by objections,
which are not based on facts, but merely on speculations. Since they are at the decision-making
leve~ they can always see that their unwise decisions are executed.
They may advance an
argument saying that there may not be sufficient number of candidates to join the police at the
level of constabulary if the minimum qualification is raised. The view is not correct. There was a
time when they thought that there would not be people to join the police at the level of constables
If the academic qualification was upgraded to a pass in S.S.L.C. Due to the rapid increase in
literacy level, now there is no difficulty to get any number of candidates with at least a graduation.
t Kamal Saini, op. cit., p. 55.

t
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:ommunal consideration. 103 In the process many with shady criminal record
).ave been inducted, making a mockery of all procedures.
Another reason advanced for the deteriorating standards of police in
India is lack of training. \04 In the past more physical than mental training was
IIDparted to police. \05 But in the present conditions, a systematic training for
ihe police officers in proper methods of investigation is required. I 06
The investigating police officers are prone to the interrogation of

the people who are assembled in the place of occurrence instead of going into
the collection of valuable material evidences. 107 This is mainly because of
their lack of training in the methods of the collection of evidences. 108
After the Amnesty's report on custodial deaths in India, the
Govemment of India sent an advisory letter to all State Governments urging

them to ensure that custodial violence is eradicated. But so far no State has
taken steps for establishing a school for training interrogators for eradication

of custodial violence. It is really pathetic that even a single State does not
have a lie detector. I 09
In our system, policemen receIve very poor legal training and
hence their legal knowledge is not up to the mark. Under the present training
programme, the duration of the training for legal awareness is very

,) It is found through interview that from constables to sub-inspectors, an amount ranging from
Rs.75,OOO/- to Rs.2,OO,OOO/- is to be paid for an appointment. (See also Questionnaire in Appendix X)
A The study shows that about 45% of the police are holding the view that the existing system of
police training is highly inadequate., ibid.
!~ Bames and Teeters, op. cit., p. 218.
'1 Kamal Saini, op. cit., p. 55.

r Supra n. 64 .
65% of the respondents are having the view that the investigating officers do not have adequate
knowledge in the collection of material evidence., ibid.
•.~ Aprana Srivastava, op. cit., p. 274.
.J
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:mited. 11o As a result of this, the police have become unaware of the human

jghts and civil liberties provided by law to every civilian and they have a
JOtion that human rights is a subject which is quite alien to the present legal
~'Stem.

Moreover, quite a large number of cases investigated by the police

:esult into acquittal of the accused due to the lack of knowledge in
procedural and legal formality.
Most of the police officers are ignorant of the various human rights
guaranteed to the citizens by the Constitution, penal and procedural laws and
Police Acts and it is alleged that the lack of knowledge in these areas among

the police is the important reason for the large scale human rights violations.
\ow the subject of human rights is not a topic for the police officers either in
their induction courses or in their in-service courses.
The Indian police is functioning even today as per the provisions
under the Indian Police Act, 1861, which does not contain any provisions for
the protection of human rights of persons in police custody. The postindependence Police Acts also lack such provisions.

: Police personnel are given a nine months' training in the Police Academies. During this period
there are 210 working days of training in three consecutive terms of three months each. There are a
total of 1750 periods of 40 minutes duration in which only 620 periods are reserved for indoor
training and study classes. Even those limited hours are very often diverted for physical training
and class tests. As the prescribed portions cannot be completed within this short span of time,
selected topics in law are announced in advance in the class room for test paper and those portions
are only covered just before the class test. As the cadets are brought to the class room after the drill
and parade they may be very tired and unable to attend the classes. Most of them may be sleeping
ID the class rooms. About 1130 periods are provided for out door training which includes parade,
drill, bionnet training, cane drill, arms training etc. Out of these, 18 periods are for bionnet
training, in which traning is given to stab the enemy in their chests using the knife of the rifle
which is a type of training given in military to attack the enemies in war front. No one has ever
challenged the need of this age-old and inhuman method of training. 150 periods are spent for
anm training to give practice to the cadets in the using of riffles. The practice of using riffle by
the police is quite out-dated and is not followed in foreign countries. What the police require is
small arms and the effective training in the use of them instead of riffles. 6 periods are reserved for
cane-training. The major defect of the present system of training is that it is a parade-oriented
training rather than intellectual and humanitarian training. It is quite unfortunate that the present
~tem of training imparted to police personnel completely ignores the basic concept that police
and the public are the two sides of the same coin. The present system of training is primarily based
on parade and drill.
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Organisational behaviour is largely the outcome of training and
continuing education. Police training is archaic in content and methods. The
emphasis is still more on muscle than on mind. A police sub-culture inimical
to democratic policing pervades the organisation and is perpetrated with
encouragement from senior officers.

Respect for human rights is not

rewarded. Since the leadership itself is doubtful about the imperatives of
human rights in policing and as they disregard its importance in the training of
subordinate officers, there is no meaning in expecting change in the behaviour
of the ordinary Sub-Inspector and constables. I I I
In the initial stage of police training a police man may have a little
sensitivity to basic human rights. The unfair and cruel experiences in the police
training camps create an indifferent attitude in the minds of the constables
towards the concept of human rights. The sensitivity to the human rights can be
imparted to them through proper education and training. The provisions of
Indian Penal Code, Code of Criminal Procedure, Law of Evidence etc. is quite
insufficient for imparting an apt training about the concept of human rights.
Hence it is suggested that a compulsory course containing the various phases of
human rights may also be included in their curriculam
Today the police training colleges and academies can impart only
some precise hand-notes and cyclostyled materials with which nothing can be
expected for achieving a better method of investigation. On the other hand, it
will lead to deterioration in the professional standard of investigation methods.
It is really embarrassing that the training institutions do not contain sufficient

books and reading materials on subjects like human rights, modern scientific
methods of investigation, behavioural science, criminal psychology etc.

I11

N.R. Madhava Menon, ''Towards A Human Rights - Friendly Police", seminar paper (1999), p. 3-4.
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list Powers of Discretion

In all walks of life excessive discretion leads to corruption. Same is

the case with police department also. 112 Police personnel have some self
obtained unfettered discretion in matters of arrest, detention and interrogation.
This is one of the main reasons for police corruption.
If a false case has been registered by the police officers against
Innocent citizens out of enmity or spite, it becomes very diificult for the
arrested person to escape from the 'police monster' I J3
Only a few police officers feel that there is no justification for
police brutality. However there is a good majority of police personnels who
are holding an opposite view. 114According to a policeman use of force is like a
surgeon's scalpel which may cause pain, but it is used only for the good of the
.,

•

patient, I.e., socIety.

115

Stress and Strain
The work stress of police is augmented by mainly two factors viz.,
workload and poor working condition.
The police functions embrace almost all the branches, units and all
walks of life. Police constables have duties like prevention of crime, detection
of crime, maintenance of public order, protection to life and property etc. In
the modem police system the primary importance is being given to law and

As per the saying 'Power corrupts; and absolute power corrupts absolutely', in the police
department also it is always seen that excessive discretionary powers of the police offiers are
making them more corrupt. This view has been pointed out by many of the respondents including
police personnel during the survey.
III The human rights activists feel that the main reason behind police atrocities is the extensive power
enjoyed by them under Code of Criminal Procedure.
114 Constables and Sub-Inspectors laugh when told they should use the minimum of force. During the
interview a police officer reacted : " How can we solve the crime without beating the accused ? "
III Times ofIndia (Delhi), March 8, 1993.
III
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ocder. 1I6 Unfortunately, with his preoccupation with law and order duties, a
?Jlice officer is not able to concentrate on other important aspect of his work
!Dd gradually his approach to crime work tends to be unsystematic and

unscientific. I 17
One of the most important elements of investigation is interrogation
by the police. It needs superior knowledge and wisdom and full possession of

facts and figures. In the present system of criminal justice administration an
l!Tested person should be produced before the nearest Magistrate within 24
hours. IIS For conducting the interrogation successfully, the interrogator has to
find out sufficient time. The subordinate police officers are usually subjected
to great pressure from their departmental superiors, press and general public to

produce quick results. Due to lack of professional expertise and sufficient
time, the investigating officer has to resort to custodial violence inorder to
obtain quick results. 119 Often there are orders from senior officers that a
breakthrough is needed within 24 hours. 120
Restless, tedious and continuous working hours without a weekly
otT or any other holiday certainly contribute to the dehumanisation of
policemen. 121 Inadequate manpower adversely affects the working of the

Prevention and detection of crime has only secondary importance. A good investigating officer
should have thorough knowledge of his jurisdiction; the entire details of receivers of stolen
property residing in his area; modus operandi and other details of the criminals; incidence and
pattern of crimes conunited by them; complete knowledge of anti-social elements of the area, etc.
For acquiring a thorough knowledge about these aspects, he should have sufficient time and leisure
at his disposal.
: S. Subramanian, op. cif., p. 237.
,I Legal hurdles like inability to keep a suspect for longer duration than a day, the Evidence Act being
weighed against the police etc., are factors, which induce police to keep suspects in 'unofficial
custody'. Once a suspect is in 'unofficial custody', he ceases as such to exist on record, for the
pwposes of law. What is done to him is known only to police officials within the precincts of a police
station. This helps and encourages the police to indulge in custodial violence., id., p. 238.
:1

11

:~
;1

Id., p. 237.
Hindusthan Times (Delhi), March 29, 1995.
Even a partial list of the work load would cover the following: traffic duties; preventing eveteasing; checking black market of cinema; Preventing gambling in public places; conducting rades
and taking prostitutes into custody; controlling crowds; controlling strikes; Preventing distillation
and sale of illicit liquor; Preventing selling of obscene literature etc.
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;chee who are expected to work twenty-four hours a day.

122

Due to the

::stless work most of the policemen are always losing their temper and getting
~·ntated and this is reflected in their work. 123

Improper conduct and rude behaviour are often the result of
~tisfactory

~NUSefor

working and mental conditions. Policemen work at the station-

15 to 16 hours a day in constant discomfort, with no weekly off, no

~.olidays, no

leave, no family quarters, and these conditions generate stress and

main and manifest themselves in frayed temper. 124 Even they are denied
overtime allowance for the extra hours of duty. 125
There are no employers in the world who can insist that their
anployees should not be given religious or national holidays. Enjoyment of
Sundays and national holidays is human rights and is accepted all over the
world. 126 It is only in the Indian police system that policemen are not allowed
to have religious

or national holidays.

National Police Commission also found that an investigating officer
~ able to

devote only 37 days a year in the investigational work and the rest of

the time is spent for other duties such as maintenance of public order, VIP

bandobust, petition enquiries, court attendance etc. Under these circumstances
we cannot expect a police officer to act in accordance with the provisions of
mternational standards of human rights.

:: Supra n. 36, p. 54.
This view has been derived from the personnel interview with the police personnel. Most of them are
suffering from stress, most of them are suffering from high blood pressure and related diseases., Speech
by Ms. Kirti Samant, National Police Commission: Its Relevance Today, op. cit., p. 25.
"I Section 22 of the Indian Police Act, 1861 and relevant sections of the State Police Acts lay down
that police officers are to be considered to be always on duty and may at any time be employed as
apolice officer in any part of the country.
;1' Industrial workers and members of all occupations and professions, all over the world, get one day's
off every week, whereas no weekly rest-day is allowed to policemen, supra n. 36, pp. 114-115.
I) In Britain, policemen are entitled to draw overtime if they are required to work for more than eight
hours per day. The basic concept is that if the State required your services for more than eight
hours per day, it must either get more men, or pay you at higher rate for the extra duties you
perform, supra n. 36, p. 114.
l!l
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Poor working conditions in stations may be one of the main causes for
lk: dehumanization of the police system. Many police establishments are underi!alTed and work load is very heavy. Comparing to the higher-level officers, the

;romotion prospects of the lower rungs of police are quite unsatisfactory. They
!re statutorily

i!afVation. 128

required to work for twenty four hours. 127 They suffer from sexual
Their salary is very megre and living conditions are quite

:mdesirable. This creates in them anguish against the public, which ultimately
ukes them to a permanent hostility against those in their custody.

St4tistical Guillotine
A peculiar kind of pressure is exerted by the statistical evaluation of
~lice

performance. The ever increasing crime rate is the main ground of

criticism against the Government and the police. 129The police are required to
re~ster all

by

crimes and investigate most of them. Their performance is assessed

the rate of convictions in the cases investigated by them and by the

quantum of property recovered from the criminals. 130
The very reason behind the continuing brutal behaviour of
policemen is the unnecessary pressure imposed upon them by their superiors.
Results have to be achieved, as quickly as possible or else the police officer
~ill

be put to punishment transfers. So naturally every police officer may try

to achieve

the maximum results by hook or crook. The pathetic side of this is

: KeraJa Police Act, 1960, section 17 reads: "Every police officer not on leave or under suspension
shall, for all pwposes of this Act, be considered to be always on duty and may at any time be
~Ioyed as police officer in any part of the state".
::I \lany of the respondents from the public ridiculed the habit of certain police constables and
officers who are in the habit of indulging in forced sexual intercourse with the rape victims and
n'en with the women who are being caught in raid for immoral traffic.
~ During the interview the majority of the police officers reflected that they are forced to adopt third
degree measures only for reducing the rapid increase in the crime rate
~ ~Iost cases of the custodial violence are related to property offences and are resorted to obtain
confessions and to recover the property. A resetting of the goals and levels of performance in
police organization in respect of property offences would automatically reduce the scope for
custodial violence., S. Subramanian, op. cit., pp. 240-241.
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:.at very often innocent persons are convicted. Once a person is convicted,

:OOody bothers about the way of conviction. 131

Protection of the society or the urgent need to bring an offender to
.:!stice is the usual weak arguments levelled by the police for justifying their
:Jlbaric approach to the persons in custody.

If a police officer is only

:Jterested in high rate of convictions for more statistical purposes, the best

:nethod to him is to rely on the third degree method. Though such a record of
JPPMent success may satisfy his ego or even mislead others including the

iUperiOrs for sometime, it can never pay divident in the long run, for real
:riminals will remain untouched and thus get encouraged to commit their
:.:predations, on society almost with impunity. Even conceding that such a

method will yield divident, one can never justify the adoption of such a
method as it completely alienates the police from the public.
Our judgment in assessing the merit of officers of subordinate ranks
for promotion on the basis of convictions secured is, to a great extent,

responsible for the use of Third degree method.

L4ck of Public Co-operation
Along with the investigational workload, the non co-operation of
the general public makes the investigation an arduous task. 132 Relation

~tween the police and public has always been slightly stained. 133The majority

.• The principal reason for the growth of torture in custody is overzealousness of the investigating
officer to secure conviction because conviction rate is the yardstick to measure the merit of an
InVestigating officer. The craze for conviction became so much rampant that the system of
investigation itself underwent a reverse process., S.K. Ghosh, Torture and Rape in Police Custody
11993), p. 18.
:: Most of the police cases fail because of the lack of public cooperation. People, in general, are
reluctant to assist the police in apprehending the criminals. This indirectly helps the offenders to
escape detection or conviction. The members of society do not realise that it is their social as also
the IOOral obligation to help the police in suppression of crimes. The first and foremost reason is
the negative public image of the police due to which they do not get requisite public support in
their task of crime prevention and crime control.
;: R.SAgarwal, Prevention of Crime (1977), p. 58.
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vi the people are reluctant to help the police in their law enforcement effort
lid some of them will even help the lawbreakers. Killing or injuring
~licemen

on duty in the presence of public has now become a common

~omenon.

The difficulties of the police are intensified by refusal of the

;-ublic to be a witness in court and refusal to inform the police of a crime

. d. 134
:omnutte
Generally people are hesitant to come forward to assist the police in
~enforcement

oflaw. Naturally the police rely on routine and fake witnesses

.ith the result that the investigations are viewed with suspicion by the judicial
officers and many of the criminal cases result in acquittals. The harassment

moo out by the police to the public is one of the reasons for the reluctance of
llc public to come forward as witnesses. 135 No doubt, this would indirectly
~Ip

the criminals not only to escape conviction but also give them a better

!A."t1ltive to continue their criminal activity and would increase the crime rate
:n the society.

"ttd of Interrogation Rooms
Police stations do not have interrogation rooms. Often the suspect
:! brought

to room of the Station House Officer for interrogation. Sometimes

"
'k suspects are interrogated
in a common room where many policemen sit

md talk. Even specialised branches like the Crime Investigation Branch do
l)(

have properly developed interrogation rooms. 136

• These difficulties are further aggravated by extreme public demand for the apprehension of the
offender. Thus the police are put in dilemma. The police who feel insecure in their relationship to
IIr public, are extremely sensitive to public pressure and criticism, dissolve this dilemma through
IIr illegal utilization of violence., Supra n. 36, p. 90 .
• During interview 70 % respondents opined that they are always afraid of approaching the police
because of the harsh and abusive words used by them. According to many of the respondents from
IIr public, police station is an asylum where the common men are insulted and illtreated. (See also
lnImiew Schedule in Appendix XI)
• Experience should by interrogators supports this view.
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It is unfortunate that police in different States of India are not

having lie detectors, interrogation rooms, tape-recorders, close circuit T.Vs,

Truth telling drugs and other sophisticated gadgets at police stations, while in
almost all the police stations in the western countries these facilities are
invariably provided for more scientific and calculated interrogation. 137

Psychological Reasons' 38
Sometimes custodial violence also takes place due to psychological
aberrations, sadism, sexual weaknesses, social hatredness etc. of police
personnel. 139A main justification levelled by many police personnel for the

rude behaviour of the police towards persons in their custody is that those
persons deserve such kind of treatment. They think that this is the only way to

teach the arrested persons a lesson. 140
Psychologists are of the view that the police strongly believe that

they never exceed their authority and power confered upon them by law while
performing their duties. The police believe that all their actions in the course

of investigation or enforcement of law are justified by law as they are needed
for the upkeep and security of the society. 141 This has been an erroneous

r N.K.Srivastava, "Police Custody Deaths: A Stigma on Human Rights", Police and Community,
R.e Dikshit, Giri Raj Shah and Surendra Agarwal (Ed.) (1993),p. 68. As matters and situations
stand today, police stations are the worst places to interrogate suspects. It is like conducting a
serious surgery on the verandah of a government hospital that the police interrogate suspects in
police stations. The sanctity of the interrogation-setting has never been thought of seriously by
the police authorities. They seem to think that they can interrogate suspects by the show of their
nmscle power and aggressiveness. Of course, they can interrogate the helpless suspects, but the
success will be nil or will be hopelessly low., supra, n. 136, p. 5.
.1 Psychological reasons which instigate the policemen to commit custodial violence may include
lack of proper motivation, overzealousness to ensure detection of cases by eliciting confession
from the accused persons and low morale of the members of the force., Noorjahan Bava, Human
Rights and Criminal Justice Administration in India (2000), p. 120.
•~ S. Subrarnanian, op. cit., p. 235 .
.; PravinH.Parekh, "Custodial Crimes - Redressal Mechanism", Human Rights YearBook (2000), p. 115.
" When a person dies or is tortured in police custody the lawful cause is to arrest the official
concerned and to prosecute him under the relevant provisions. Sadly this is not normally done in
our country. Normally a police officer is merely transferred or suspended and in many cases even
!bat action is not being taken. Failure to do so means that the victims or their relatives are denied
Justice and that the truth is withheld from the society. Most importantly, such a failure sends a
clear message to the perpetrators that their actions are condoned and may effectively encourage
!hem to conunit further torture.
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notion lurking in the minds of the police since the colonial days. Our present
fupensation also plays a key role in sustaining such a notion.
Police faces

several types of conflict leading to difficult

?fedicaments, which are unrealistic burdens in the role conflicts. Police are
1150

faced with lack of co-operation from the citizens. At times they are not

paid due respect and also are abused. Since police interact with the riddled
human problems, which the society refuses to face, they are always under
criticism and tremendous quantum of pressure. 142
Police generally have an ego especially when they are in uniform and
recome less hesitant to resort to brutal behaviour towards those in their
~y.143 Stories of brutalities indulged in by the police circulate widely among
ti'r: public including members of the underworld. On many occasions, due to this

iear psychosis, petty criminals are known to admit their complicity in heinous
crimes in which they had no part at all. Unscrupulous police officials tend to play
00 this fear psychosis

and freely use violence to obtain confessions. 144

The above discussion reveals a fact-based analysis of the causes of
human rights violations in police custody. It should not be considered as a
Justification for the brutish behaviour of the police towards the general public
who happened to be in the hell of police custody. It is hightime to change the

modus operandi and the innermost attitude of the entire police personnel. For
this purpose, the entire police wing should be considered as a chain with

ilrong links. It should be kept in mind that even a weak link can spoil the

strength of the chain. Considering this each and every police personnel should
be trained accordingly.
~ Supra n. 2, pp. 72-73.

{' During the field study many victims of police torture opined that police expect others to be
obedient to them. Even silly things may irritate them Respondents also opined that if a person is
001 bumble in their dealings with a police personnel he can consider the person only as his enemy
and this enemity reflects in all the dealings of the police personnel with him.
.. S. Subramanian, op. cif., p. 237.
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CHAPTER-7

ENDEAVOURS TO PREVENT
HUMAN RIGHTS VIOLATIONS
It is found that though Universal Declaration of Human Rights,

International Covenant on Civil and Political Rights, Indian Constitution and
other criminal legislations contain several provisions for the protection of
human rights in police custody, there are rare occasions that these provisions
are put into reality. It is really pathetic that the benefit of most of these rights \
is not even reached to well- educated urban people. Socially and educationally
backward classes of people are the most affected victims of police excesses.

An analysis of the endeavours made from different dais including judiciary,
National Human Rights Commission, State Human Rights Commission,
various voluntary organizations, media etc. is essential to arrive at the
remedial measures to be adopted to ensure the custodial rights of those in the
custody of police.

A. JUDICIAL RESPONSE
A perusal of the landmark decisions of the Supreme Court and
various High Courts reveals that Indian judiciay has made a tremendous
achievement in protecting custodial human rights and in facilitating effective
reliefs being granted to the victims of custodial violence and their relatives.
Remedial measures are provided in the Constitution 1 through writs
issued by the Supreme Court and High Courts on violations of rights of
persons in police custody.

Similarly there is inherent power of the High

Court2 to quash the proceedings even at the initial stage of lodging an FIR.
Under Article 51 of the Constitution there is an obligation to foster respect for

1
1

Under Article 32 and 226 of the Constitution.
Under Section 482 of the Code of Criminal Procedure.

International Law. 3 The judiciary also upholds the sanctity of human rights
and acknowledges the reliance of international covenants which ensures the
basic human rights. 4
The operations of the police are subjected to effective judicial
review and control especially when the police are called upon to carry out
judicial mandates in areas in which police are left with discretion to develop
their own policies within broad legislative or judiciary fixed limits. 5 It is a
relief that while criminal justice system comprising of police very often
violates the custodial rights, the judiciary tries to protect and promote human
rights. This human rights-oriented trend of the judiciary is often criticized by
the police people especially those who are inclined to commit torture. They
blame the Apex Court and some of its judges as bleeding heart liberals, as
impractical idealists, as arm-chair theoreticians etc.

The court, on the

contrary, churns out judgements which fret and frown on the delinquencies
and the derelictions of police. The result is that our system of crimina~ justice
has a double-face; one hurts and the other tries to hea1. 6
The judiciary especially, the Supreme Court of India, through
successive decisions developed many valuable rights of arrested person
through human rights jurisprudence. The people, especially the intelligentsia
who stand for the protection of human rights very often knock the doors of
judiciary seeking relief and redressal to the violations of these rights. 7These
rights are discussed below.

3

4

S

6

7

V.R. Krishna Iyer, "Are not women human even when in custody", Human Rights Year Book
(2000), p. 95. The corner stone of social justice from which custodial equity emanates, is the
Constitution., id., p. 97.
See Visakha v. State of Rajasthan [(1997) 6 S.C.C. 241.] and Apparel Export Promotion Council v.
A.K. Chopra[(1999)1 S.C.C. 759.]
The Supreme Court has gone to the extent of treating letters, telegrams and press reports
complaining of illegal arrests as writs of Habeas Corpus. There have been rulings of highest court
which often appear to many as too radical to be relevant unaer the given circumstances, S.P.
Srivastava, "Human Rights and the Administration of Criminal Justice in India", Human Rights
and Victimology, V.V Devasia and Leelamma Devasia (Ed.), p. 5.
Id., p. 6.
See generally for appreciation of these rights G. Sadasivan Nair, "Fair Trial as a Human Right",
Indian Journal of Human Rights, Vol. 2 No. 1&2 (1998), pp. 77-90; See also G. Sadasivan Nair,
"Procesual Criminal Justice and Human Rights", [1996] C.U.L.R. pp. 119-142.
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Right against Arbitrary Arrest and Detention
Article 22 was initially taken to be the only safeguard against the
legislature in respect of laws relating to deprivation of life and liberty
protected by Article 21. 8

But the position of Article 21 underwent a sea

change since Maneka Gandhi v. Union of India. 9 Now Article 21 itself has
become an almost inexhaustible source of restraint upon the legislature.
Consequently, the relationship between Articles 21 and 22 has drastically
changed, rather reversed. Earlier 'the procedure established by law' for
depriving a person of his life or liberty under Article 21 drew its minimum
contents from Article 22 and Article 21 had nothing to offer to Article 22. But
now the matters on which Article 22 is silent draw their contents from Article
21. 10

This is particularly true in respect of laws relating to preventive

detention which in addition to Article 22 have also to conform to the
requirements of Article 21 at least to the extent to which such requirements are
not inconsistent with the express provisions of Article 21.11 Thus Constitution
has given vital right to an individual that the Supreme Court observed:
It may be pointed out that our Constitution is a unique document. It

is not a mere pedantic legal text but it embodies certain human
values, cherished principles and spiritual norms and recognizes and
upholds the dignity of man. It accepts the individual as the focal
point of all development and regards his material, moral and spiritual
development as the chief concern of its various provisions. It does
not treat the individual as a cog in the mighty all-powerful machine
of the State but places him at the centre of the constitutional scheme
and focuses on the fullest development of his personality ... But all
8

9

10

11

A.K. Gopalan V. State of Madras, A.I.R. 1950 S.C. 27; Also in the Constituent Assembly Dr.
Ambedkar claimed Article 22 is compensatory for loss of 'due process' from Article 21: IX CAD 35.
A.I.R. 1978 S.C. 597; see also Kartar Singh v. State of Punjab, (1994) 3 S.C.C. 569, where validity
of several Sections of the TADA was tested in the light of Article 21.
See Manohar, Sujata V., "Judiciary and Human Rights", J.J./.L., vol. 36 (1996), 39-54.
Francis Coralie Mullin v. Union Territory of Delhi, A.I.R. 1981 S.C. 746, 750; A.K. Roy V. Union
o/India, A.I.R. 1982 S.C. 710, 739.
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these provisions enacted for the purpose of ensuring the dignity of
the individual and providing for his material, moral and spiritual
development, would be meaningless and ineffectual, unless there is
rule oflaw to invest them with life and force. 12
In Joginder Kumar v. State,13 the Supreme Court opined that the

doctrine of personal liberty guaranteed by the Constitution would in effect
expect that no arrest should be made merely because it is lawful for the police

of do so. The Apex Court observed:
No arrest can be made because it is lawful for the police officer to
do so. The existence of the power of arrest is one thing. The
justification for the exercise of it is quite another ... No arrest should
be made without a reasonable satisfaction reached after some
investigation about the genuineness and bonafides of a complaint
and reasonable belief as to the person's complicity and even so as to
the need to effect his arrest... A person is not liable to be arrested
merely on the suspicion of complicity in an offence... Except in
heinous offences, an arrest must be avoided .... 14

Right to be Informed of the Ground ofArrest
In Ajaib Singh v. State of Punjab, 15 Supreme Court considered the
arrest aspect of Article 22(1) and (2) in arrest made under section 50(1) and
(2) of the Code of Criminal Procedure, in detail and it was concluded that

Article 22(1) and (2) were applicable to cases of arrest made without warrant

and it was unnecessary to apply them to arrests made under warrant. It was
necessary to apply the provision of Article 22(1) of the Constitution in the
case of arrest made without warrant because the immediate application of the

A.l.R. 1982 S.C. 1325.
A.l.R. 1994 S.C.W. 1886.
11 Id., pp. 1349, 1353.
I! 1953 Cr.L.J. 180.

12
13
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judicial mind to the legal authority of the person making arrest and the
regularity of the procedure adopted by him can be ensured.
The reason advanced by the Supreme Court in Ajaib Singh was
reiterated in Raj Bahadu/ 6 and in Erimmal Ebrahim Hajee,17. In Hajee it was
held that the arrest made for the recovery of arrears of income tax under
section 48 of the Madras Revenue Recovery Act, 1864 was not an arrest
within the meaning of Article 22 (1) and 22(2)18 of the Constitution, because
such arrest was not for any offence or punishment but it was no more than a
mode of recovery of the amount due. Article 22( 1) and (2) were held to have
been designed to give protection against the executive act or other non-judicial
authority.19 But in State of u.P. v. Abdul Samad/ o Justice Subba Rao observed
that arrest and detention of a foreigner for the purpose of deportation was not
outside the scope of Article 22(1) and (2).21 To bring in transparency and

16

Raj Bahadur v. Legal Remembrancer, A.I.R. 1953 Cal. 522.

Collector ofMalabar v.Erimmal Ebrahim Hajee, AI.R. 1957 S.C. 688, p. 691.
Article 22(2) of the Constitution provides that every person who is arrested and detained in custody
shall be produced before the nearest Magistrate within a period of twenty four hours of such arrest
excluding the time necessary for the journey from the place of arrest to court of the Magistrate and
no such person be detained in custody beyond the said period without the authority of a Magistrate.
19 Id., p. 691; See also Digambar Aruk v. Nanda Aruk, A.I.R. 1957 Ori. 281.
:!Q A.I.R. 1962 S.C. 1506.
!I Also in State of Madhya Pradesh v. Shobharam [AI.R. 1966 S.C. 1910], Justice Hidayatullah
obsetved: "Arrest is arrest whatever the reason. In so far as the first part of Article 22(1) is
concerned it enacts a very simple safeguard for persons arrested. It merely says that an arrested
person must be told the grounds of his arrest. In other words, a person's personal liberty cannot be
curtailed by arrest without informing him, as soon as is possible, why he is arrested. Where the
arrest is by warrant, the warrant itself must tell him, where it is by an order, the order must tell him
and where there is no warrant or order the person making the arrest must give him that information.
However, the arrest is made this must be done and that is all that the first part of Article 22(1) lays
down. I fmd nothing in Article 22( 1) to limit this requirement to arrests of any particular kind. A
warrant of a court and an order of any authority must show on their face the reason for arrest.
Where there is no such warrant or order, the person making the arrest must inform the person the
reason for his arrest. In other words, Article 22(1) means what it says in its first part.", id., pp.
1916 and 1917.
In this case Justice Bachawat and Justice Shelat observed: "Every person is prima face entitled to
his personal liberty. If any person is arrested, he is entitled to know forthwith why he is being
deprived of his liberty, so that he may take immediate steps to regain his freedom." id., p. 1920.
In order to make provision for informing the person to be arrested, the ground of his arrest,
Supreme Court in Sheela Barse v. State of Maharashtra [AI.R. 1983 S.C. 378.], issued the
following direction: "Whenever a person is arrested by the police without warrant he must be
immediately informed of the ground of his arrest and in case of every arrest it must immediately be
made known to the person arrested that he is entitled to apply for bail ... As soon as a person is
arrested the police must immediately obtain from him the name of any relative or friend whom he
would like to be informed about his arrest and the police should get in touch with such relative or
friend and inform about his arrest.", id., p. 382.
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accountability in arrest and detention the Supreme Court has made a useful
and effective method to structure appropriate machinery for contemporary
recording and notification of all cases of arrest. The court said:
In addition to the statutory and constitutional requirements .. .it
would be useful and effective to structure appropriate machinery
for contemporaneous recording and notification of all cases of
arrest and detention to bring in transperency and accountability. It
is desirable that the officer arresting a person should prepare a
memo of his arrest at the time of arrest in the presence of at least
one witness who may be a member of the family of the arrestee or a
respectable person of the locality from where the arrest is made.
The date and time of arrest shall be recorded in the memo which
must also be countersigned by the arrestee. 22

Right to Counsel at the Time ofPolice Interrogation 23
In re Llewelyn Evans,24 the Bombay High Court held that accused
should be "not only at liberty to be defended at the time of judicial proceedings
but also that he should have reasonable opportunity, if in custody, of getting into
communication with his lawyer".25 This view was reiterated by the Lahore High
Court in the case of Sunder Singh v. Emperor. 26 In Amolak Ram,27 the court
held that "the person who is arrested merely on suspicion" is also entitled to
have legal access when in police custody. Thus the right to consult and to be
defended by a legal practitioner consists of two parts viz; the right to
consultation when the accused is in custody and defense at the time of trial.

D.K.Basu v. State of West Bengal, A.I.R. 1997 S.C. 610.
Article 22{ 1) of the Constitution and Section 340 of the Code of Criminal Procedure, 1898 confer
this right to the arrested person.
24 A.l.R. 1926 Born. 551; See also Hans Raj v. State, AI.R. 1956 All 641, p. 642.
II Id., p. 554.
26 A.l.R. 1930 Lah 945.
27 AmolakRam v Emperor, AI.R. 1932 Lah 13.
12
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In Moti Bai v. State,28 where the applicant was arrested and
detained by the police, the Rajasthan High Court considered it as an
infringement of the constitutional rights under Article 22(1) and right
conferred by section 340 (1) of the Code of Criminal Procedure, 1973. 29 It
was found that "ever since his arrest the accused has a right to be consulted by
a legal advisor of his choice and to be defended by him". It was further
observed that the Indian Evidence Act, 1872 by a specific provision under
section 126 prescribes that all communications are to be treated as privileged
"between a client and his counsel". 30 So it is evident that communication
between client and counsel will not be confidential if the police officials are
within the earshot of such consultation. Further, such a consultation must be
not only between the accused and his lawyers but also with his friends and
relations out of the hearings of the police officer. 3!
However it was held by the Supreme Court that the choice of
consulting and being represented by a legal practitioner of one's choice,
though a right constitutionally guaranteed, is really not an absolute right in
terms of practice. 32 Article 22 does not guarantee any absolute right to be
supplied a lawyer by the State. 33 Nor does the clause confer any right to
engage a lawyer who is disabled under the law. 34 The right guaranteed is
only to have the 'opportunity' to engage a competent legal practitioner of his
choice. It has been further held that this right to counsel is not limited only
to the persons arrested but can be availed of by any person who is in danger
of losing his personal liberty.3s Similarly in State of Punjab v. Surinder
l8
29
JO
II

II
Jl

J4

lS

1954 Cr.L.T. (Raj) 1591.
Now section 303.
Sudha Sindhu v. Emperor, A.I.R.1935 Cal. 101.
Ibid., See also Charles .E. Ares, "Constitutional Criminal Law" Columbia Law Review, 73, 362
(1974); See Jahangir Lai v. Emperor, A.I.R.1953 La 238; Francis Corellie v. Union Territory of
Delhi, 1980 Cri.L.J. 306 (S.C.); Ram Lalwani v. State, 1981 Cri.L.J. 97 (Deihi); Gian Singh v. State
(Delhi Administration), 1981 Cri.L.J. 100.
Tara Singh v. State, A.I.R. 1951 S.C. 441, p. 452.
lanardan v. State ofHyderabad, (1951) S.C.R. 344.
Public Prosecutor v. Venkata, A.I.R. 1961 A.P. 105.
State of Punjab v. Ajaib Singh, A.I.R. 1953 S.C. 10; but see in State of M.P. v. Shobharam, A.I.R.
1966 S.C 1910, wherein Hidayatulla, J. held that there is nothing in Article 22(1) which limits the
protection to cases of arrest made by executive or other non-judicial authorities. The two other
judges, Bachawat and Shelat, JJ. constituting the majority, left the question open.
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Singh/ 6 court held that there is no hard and universal application that no
questioning or interrogation can ever be made by police of an accused unless

his counsel is called. The court was of the opinion that in such a case the
police would be at the mercy of lawyers who may adopt dilatory tactics by

taking adjournments and may not permit any questioning at all. 37
Right against Capricious and Unnecessary Handcuffing

In Sunil Batra (11) v. Delhi Administration/ 8 the Supreme Court observed:
The routine resort to handcuffs and iron bespeaks a barbarity
hostile to our goal of human dignity and social justice. 39

1965 Cri.L.T. 161 (P & H).
The opportunity to consult counsel has made by the court through Sheela Barse case [A.I.R. 1983
S. C. 378.] held that "whenever a person is arrested and taken to the police lock up, intimation of
the fact of such arrest must immediately be given to the nearest legal aid committee so that
innnediate steps can be taken for the purpose of providing legal assistance to the arrested person at
State cost. It is necessary to protect the accused from torture and ill-treatment or oppression and
harassment at the hands of his custodian.", id., p. 380. Even before Sheela Barse's case the
availability of legal aid at preliminary stage was highlighted by the Supreme Court in Nandini
Satpathi v. Dani, A.I.R. 1978 S.C. 1073. which was followed in Khatri v. State of Bihar [A.I.R.
1981 S.C. 928.], wherein it was laid down: "Constitutional obligation to provide free legal services
to an indigent accused does not arise only when the trial commences but also attaches when the
accused is for the ftrst time produced before the Magistrate. It is elementary that the jeopardy to
his personal liberty arises as soon as a person is arrested and produced before a Magistrate, for it is
at that stage that he gets the ftrst opportunity to apply for bail and obtain his release as also to resist
remand to police or jail custody. That is a stage at which an accused needs competent legal advice
and representation and no procedure can be said to be reasonable, fair and just which denies legal
advice and representation to him at this stage. Therefore, it is a constitutional mandate that right to
legal aid must come into existence immediately when a person is deprived of his liberty. Nonproviding of legal aid at this stage leads to the vitiation of the whole process resulting into
miscarriage of justice and violation of human rights of personal liberty.", id., p. 931. Thus the right
to counsel begins when a person is being interrogated and continues through pre-trial stages to trial
and into appeal since it is an essential ingredient of reasonable, fair and just procedure. It would be
prudent for the police officer to allow a lawyer where the accused wants to have one at the time of
interrogation, if he wants to escape the censure that the interrogation is carried on in secrecy by
physical and psychic torture. Gian Singh v. State (Delhi Admn.), 1981 Cri.L.J. 100.
38 A.I.R ..l980 S.C.1579.
39 Id., p. 1595. In Kishor Singh v. State of Rajasthan, A.I.R. 1981 S.C. 625 the Apex Court expressed
its deep concern in the issue as follows:
"(N)o police life-style which relies more on ftsts than on wits, on torture more than on culture can
control crime because means boomerang on ends and re-fuel the vice which it seeks to extinguish.
Secondly, the State must re-educate the constabulary out of their sadistic arts and inculcate a
respect for human person - a process which must begin more by example than by precept if the
lower rungs are really to emulate ... Nothing is more cowardly and unconscionable than a person in
police custody being beaten up and nothing inflicts a deeper wound on our Constitutional culture
than a State official running berserk regardless of human rights". d., p. 626.

J6
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In Prem Shankar Sukla v. DeIlhi Administration,40 the Court
reacted against handcuffing that handcuffs should not be used in routine. They
are to be used only when the person is 'desperate', 'rowdy', or is involved in
non-bailable offence. 41
The high handedness of the police authorities was brought to the
light in Delhi Judicial Service Asson, Tis Hazari Court v. State of Gujara 42
(popularly known as Nadiad case). The case exhibited the berserk behaviour

of police undennining the dignity and independence of judiciary.

The

Supreme Court took serious note of the whole incident and laid down detailed
guidelines which are to be followed in case of arrest and detention of a judicial
officer.

43

For handcuffing and parading of undertrial prisoner, the State and

not the policeman, is directed to pay compensation in State of Maharashtra v.
Ravikant S. Patil.44

In spite of so many eye opening judgments police resorted to hand
cuffing in many cases like Altemesh Rein v. Union of India/ 5 Harbans Singh

v. State of u.p,46 and Sunil Gupta v. State Madhya Pradesh,47 Khedat
Mazdoor Chetna Sangath v. State of M.p.,48 etc.

40

11

A.I.R. 1980 S.C. 1535.
p.l541. In this case Justice Krishrnl, Iyer also observed:
"Handcuffmg is prima-facie inhuman and, therefore, unreasonable, is over-harsh and at the fust

flush, arbitrary. Absent fair procedure and objective monitoring, to inflict 'irons' is to resort to
zoological strategies repugnant to Article 21.", ibid.
~2 A.I.R.1991 S.C. 2176.
43 In this case the inspector of police of Nadiad police station arrested, assaulted and handcuffed the
Chief Judicial Magistrate of Nadiad town and tied him with a thick rope like an animal with the
object of humiliating him as he had been policing the police by his judicial orders.The guilty police
inspector was given the simple imprisonment for a period of six months and was also directed to
pay a fme of Rs.2000. The court also sent other guilty police officials to jail and imposed fme and
further directed the State Government to take disciplinary action against them.,id. pp. 2211-13.
44 (1991) 2 S.C.C. 373. In this case, an undertrial prisoner was handcuffed and taken through the
streets in a procession by police during investigation. The prisoner field a writ petition before the
High Court of Bombay. The High Court held the police officer guilty of violation of fundamental
right under Article 21 of the Constitution of India and directed the Police officer to pay Rs.l 0,000/as compensation to the respondent. Against the order the State filed an appeal. The Supreme Court
held that the police officer cannot be made personally liable and directed the State to pay
Rs.lO,OOO/- as compensation to the person illegally detained.
4S A.. I.R. 1988 S.C. 1768.
46 A.I.R. 1991 S.C. 531.
41 (1990) 3 S.C.C. 119.
41 (1994) 6 S.C.C. 260, A.I.R. 1995 S.C. 31.
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Right against Torture and Custodial Death
The Supreme Court is of the view that any form of torture or
degrading treatment is offensive to human dignity and violative of Article 21 of
the Constitution. 49In Kishor Singh v. State of Rajasthan,50 severe strictures were
passed by the Court against the police force for its gruesome act of torture.
Denouncing third degree methods of the police, Krishna Iyer, 1. has observed:
Nothing is more cowardly and unconscionable than person in police
custody being beaten up and nothing inflicts a deeper wound on our
constitutional culture than a State official running berserk
regardless of human rights. S1
The Supreme Court of India and vanous High Courts have
condemned custodial violence and spoken strongly against it. They have
proposed stringent punishment for custodial violence. s2 Gauri Shankar Sharma

Francis Mullin v. Union Territory of Delhi, AI.R. 1979 S.C. 746. Hoping that the roots of third
degree would be plucked out, he said: "Art.21 with its profound concern for life and will become
dysfunctional unless the agencies of the law in the police and prison establishments have sympathy
for the humanist creed of that Article.", Ibid.
liJ A.l.R. 1981 S.C. 625.
!! The Court has observed:
''The Police, with their wide powers are apt to overstep their zeal to detect crimes and are tempted
to use the strong ann against those who happen to fall under their secluded jurisdiction. That
tendency and that temptation must in the larger interest of justice, be nipped in the bud". id., p. 628.
!! In Raghubir Singh v. State of Haryana [AI.R. 1980 S.C. 1087] the court hoped that, "the State, at
the highest administrative and political levels will organize special strategies to prevent and punish
brutality by police methodology. Otherwise the credibility of the rule of law in our republic vis-avis the people of the country will deteriorate.", id., p. 1088.
The court suggested:
"No police life-style which relies more on fists than on wifs, on torture more than on culture can
control crime because means boom rang on ends and re-fuel the vice which it seeks to extinguish
.... The state must re-educate its constabulary out of their sadistic arts and inculcate a respect for
human person"., AI.R. 1981 S.C. 625 p. 628.
In D.K. Basu v. State of W.B. [(1997)1 S.C.C. 416.] the Supreme Court observed: "Custodial
torture is naked violation of human dignity and degradation which destroys, to a very large extent,
the individual personality. It is a calculated assault on human dignity and whenever human dignity
is wounded, civilization takes a step backward-flag of humanity must on each such occasion fly
half·mast"., p. 424. In this case the Supreme Court has rightly condemned the use of torture by the
police. The Supreme Court observed: "Custodial violence, including torture and death in the lockups, strikes a blow at the rule oflaw .... ", ibid.
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v. State of u.p.,53 is a typical case of a police officer trying to rescue his
colleague by giving evidence favourable to the accused policeman. 54 Restoring
the conviction and sentence of 7 years by the trial court and rejecting the plea
for substitution of imprisonment by fine, the Supreme Court rightly observed:
The offence is of a serious nature aggravated by the fact that it was
committed by a person who is supposed to protect the citizens and
not misuse his uniform and authority to brutally assault them while
in his custody. Death in police custody must be seriously viewed
for otherwise we will help take a stride in the direction of police raj.
It must be curbed with a heavy hand. The punishment should be
such as would deter others from indulging in such behaviour.
There can be no room-for leniency.55
In January 1985 the then Chief Justice of India noted that only
rarely was eye-witness's testimony of torture leading to death available, other
than from police officers who tend to be more concerned to conceal than to
acknowledge what has occurred. The Supreme Court said that it wished to
"impress upon the government the need to amend the law so that the burden of
proofin cases of custodial death will be shifted to the police".56

A.J.R. 1990 S.C. 709. In this case the Supreme Court expressing their deep concern on custodial
deaths observed : "Deaths in police custody must be seriously viewed for otherwise we will help
take a stride in the direction of Police Raj". See also Lalit Babu v. State of Rajasthan, 1997 Cri.
L.J. 19.
54 The High Court persuaded itself to believe that the police officer did not give false evidence since
by doing so he would have risked losing his job. Consequently, the High Court set aside the
conviction, under Section 304 Part 11 and some other provisions of the Indian Penal Code and
Prevention of Corruption Act, of the Officer-in-Charge of the police station for fatal injuries
inflicted to a person suspected of decoity.
ss 1990 (Supp) S.C.C. 667; see also Lalit Babu v. State ofRajasthan, 1997 Cri . L.J. 19.
!6 The Chief Justice made this observations after the Allahabad High Court had acquitted certain
police officers of torturing to death a suspect in Uttar Pradesh on the grounds that there was
insufficient evidence to prove the case beyond reasonable doubt. Prompted by the Allahabad High
Court's decision, the Supreme Court proposed amending the evidence Act to ensure that police
officers who commit human rights violations against people in their custody should not evade
punishment due to a "paucity of evidence"., State v. Ram Sagar Yadav, A.I.R. 1985 S.C. 416.

53
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Custodial Rights of Women
In Nandini Satpathy v. P.L. Dani,57 the court held that the right not
to make self-incriminatory statements should be widely interpreted to cover
the pre-trial stage of police investigations. It also criticized the police for
calling women to police stations for investigation saying this constituted a
violation of Section 160(1) of the Cr.P.C, which requires the police to
interview males under 15 and women in the place where they reside.
In Sheela Barse v. State of Maharashtra,58 the Supreme Court
made several directions and suggestions to the State Government to prevent
the recurrence of police torture. S9 However, these sensible directives have
not been implemented by the vast majority of officials, police and
Magistrates.

No wonder cases like that of State of u.P. v. Ram Sagar

Yadav,60 continue to take place. 61
When the Court's attention was drawn to horrible conditions in
custodial institutions for women and girls in cases like Dr.Upendra Baxi and

A.I.R. 1978 S.C. 1025.
A.I.R. 1983 S.C. 378.
19 First, the State Government should prepare pamphlets in local languages describing the rights of
arrested persons which should be placed in each police cell so as to enable all detainees in police
custody to know their rights. Secondly, the police should infonn the nearest Legal Aid Conunittee
immediately of an arrest so that the conunittee might provide assistance at once at Government
expense. Thirdly, the relatives of the arrested person should be immediately infonned by the
police. Fourthly, male detainees should be kept separate from female detainees and a female
officer should be present during the interrogation of women detainees. Fifthly City and Sessions
Judges should make unannounced visits to police stations to check on the treatment of inmates.
Andjinally, Magistrates before whom detainees appear must enquire whether they had complaints
of police torture, and to infonn all detainees that they have a right to medical examination under
Section 54 of Cr. P.C. id., pp. 378-380.
!O A.I.R. 1985 S.C. 416.
61 In this case the Court observed: "Before we close, we would like to impress upon the Government
the need to amend the law appropriately so those policemen who conunit atrocities on persons who
are in their custody are not allowed to escape by reason of paucity or absence of evidence. Police
Officers alone, and none else can give evidence as regards the circumstances in which a person in
their custody comes to receive injuries while in their custody. Bound by ties of a kind of
brotherhood, they often prefer to remain silent in such situations and when they choose to speak,
they put their own gloss upon facts and pervert the truth. The result is that persons, on whom
atrocities are perpetrated by the police in the sanctum sanctorum of the police station, are left
without any evidence to prove who the offenders are. The law as to burden of proof in such cases
may be re-examined by legislature so that hand-maids of law and other do not use their authority
and opportunities for oppressing the innocent citizens who look to them for protection.", id., p. 421
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others v. State of U.p.,62 and Christain Community Welfare Council of India

and another v. Government of Maharashrta and others,63 the Court issued
detailed procedures to ensure enforcement of human rights of women and girls

in police and prison custody.

64

The High Court also issued certain guidline to the State
Government to improve the custodial justice system. 65 However it IS quite
A.I.R. 1987 S.C. 191.
1995 Cri. L.1. 4223 (Born).
64 In order to proctect the rights of arrested women the Bombay High Court issued the following
directions: "Not only taking away a lady forcibly in the mid-night by male police officials was
deplorable but gross and blatent abuse of power shows that such police officials have no regard for
public morality and decency. It is, therefore, imperative that the State Government immediately
looks into this aspect of the matter and issues directions to all the police stations in the State
providing guidelines relating to arrest of female persons in the State. The State should ensure that
no lady or female person is arrested without presence of lady constable and in no case, after sun-set
and before sun-rise and if there are already rules or guidelines to that effect, these are to be strictly
followed and complied with. We direct that the State Government should make proper provision
for female detainees seperatly throughout the State in separate lock-ups and all other safeguards
preventing police torture. This aspect too should be examined by the Committee constituted for the
aforesaid purpose and proper recommendations be made by the Committee to the State
Government to curb this menace and the State Government is directed to implement the said
recommendations of the Committee relating female detainees as well".,id., p. 4232.
6S The directions were the following:
(i)The State of Maharashtra is directed to constitute a Committee consisting of its Home Secretary,
Law Secretary and Director General of Police within 15 days from today for going into all the aspects
of custodial violence by the police in the State and suggest comprehensive measures and guidelines to
prevent and check custodial violence and death and also suggest for that purpose suitable amendments
in the Police Manual of the State and also submit comprehensive scheme for police accountability of
human rights abuse; (ii) The said Committee is directed to submit its report to the State Government
within three months of its constitution; (iii) The State Government is directed to take effective steps in
implementing the measures and guidelines suggested by the Committee in preventing and checking
the custodial violence inunediately after submission of report by the said Committee; (iv) The State
Government is directed to issue inunediately necessary instructions to all concerned police officials of
the State that in every case after arrest and before detainee is taken to the Magistrate, he should be
medically examined and the details of his medical report should be noted in the Station House Diary
of police station and should be forwarded to the Magistrate at the time of production of detainee;
(v)The State Government should also issue instructions to all concerned police officials in the State
that even after the police remand is ordered by the concerned Magistrate for any period, every third
day, the detainee should be medically examined and such medical reports should be entered in the
Station House Diary; (vi)The State Government is further directed to provide a compliant box duly
locked in every police lock-up and the keys of the compliant box should be kept by the officer incharge of the police station. The officer in charge of the concerned police station should provide paper
and pen to the detainee if so demanded for writing complaint and the officer in-charge of the
concerned police station should open the compliant box every day in the morning and if any
compliant is found in the compliant box, the officer in charge of the police station should produce
such complaining detainee to the Magistrate inunediately along with his compliant and the concerned
Magistrate would pass appropriate orders in the light of the complaint made or medical examination,
treatment,aid or assistance,as the case may warrant; (vii)The State Government should issue
instructions immediately in unequivocal and unambiguous terms to all concerned that no female
person shall be detained or arrested without the presence of lady constable and in no case, after sunset and before sun-rise; (viii)The State Government should makeproper provision for female detainee
in separate lock-ups through out the State ofMaharastra., 1995 Cri. 1.J. 4223 (Born), p. 4234.
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unfortunate that the Apex Court disagreed with the proposition when it made
the following observations:
o

While we do agree with the object behind the direction issued by
the High Court in Cl. (vii) of operative part of its judgement, we
think a strict compliance of the said direction, in a gIven
circumstance,

w~uld

cause

practical

difficulties

to

the

investigating agency and might even give room for evading the
process of law by unscrupulous accused. While it is necessary to
protect the female sought to be arrested by the police from police
misdeeds, it may not be always possible and practical to have the
presence of a lady constable when the necessity for such arrest
arises, therefore, we think this direction issued requires some
modification without disturbing the object behind the same. We
think the object will be served if a direction is issued to the
Arresting Authority that while arresting a female person, all efforts
should be made to keep a lady constable present but in
circumstances where the Arresting Officers reasonably satisfied
that such presence of a lady constable is not available or possible
and lor the dely in arresting caused by securing the presence of a
lady constable would impede the course of investigation such
Arresting Officer for reasons to be recorded either before the arrest
or immediately after the arrest be permitted to arrest a female
person for lawful reasons at any time of the day or night depending
on the circumstances of the case even without the presence of a
lady constable. 66
This judgement invited protests from various corners of the society.
The apprehension expressed by many of the humanrights activists during field

66

Slale of Maharashtra v.Christian Community Welfare Council of India and another, A.I.R. 2004
S.C. 7, p. 10.
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study is that as at present, there are no substantive laws dealing with the arrest
of women, this decision may be misused by the police to arrest women
without having ~dy constable in the arresting police party. Some directions
issued by the Human Rights Commision and subsequent changes in the police

--

mlhlal are only leading principles in this regard.

Right to Compensation
Para 5 of Article 9 of the International Covenant on Civil and
Political Rights 1966 provides that anyone who has been the victim of
unlawful arrest or detention shall have an enforceable right to compensation. 67

-----

The question of granting monetary compensation to the arrested persons. was
considered by the Supreme Court for the first time in Khatri v. State of \ v

Bihar,68 wherein Justice Bhagawati observed:
Why should the court not be prepared to forge new tools and devise
new remedies for the purpose of vindicating the most precious
Fundamental Right to Life and Personal Liberty.69

In Rajastan Kisan Sangathan v. State, 70 the Court held:
It is a now well settled that a person even during lawful detention

is entitled to be treated with dignity befitting any human being and
the mere fact that he has been detained lawfully does not mean that
he can be subjected to ill-treatment, much less any torturous
beating. The right to be treated even during lawful detention in a
manner commensurate with human dignity is a well recognized
right under Article 21 of the Constitution, and if it is found that the
police has maltreated any person in police custody which is not
61

Asomewhat similar approach is provided for under the Federal Civil Rights Act. Alvin W.Cohn &
Emilito C.Viano, Police Community Relations: Images, Roles, Realities (1976), pp. 413 & 414.
Insurance is also now available in U.S.A. along with other protective methods that insulate the

individual officer from fmancialloss. Such system can be made available in India also.
A.l.R. 1981 S.C. 928.
b! Id., p. 930.
'11 A.l.R. 1989 Raj. 10.
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commensurate with human dignity, he is at least entitled to
monetary compensation for the torturous act by the police. 71
In Challa Ramkonda Reddy v. State,72 it was held that where a
citizen has been deprived of his life or liberty, otherwise than in accordance
with the procedure prescribed by law, it is no answer to say that the said
deprivation was brought about while the officials of the State are acting in
discharge of the 'Sovereign function of the State'.

The Court pointed out

that indeed this is the only mode in which right to life guaranteed by Article

21 can be enforced. 73
From the perusal of the above cases from Rudul Shah74 to Bhim
Singh,75 it is clear that there was no clear basis in the approach of the judiciary
towards the quantification of the amount of exemplary costs and the discretion
to award monetary compensation for the violation of Article 21 was left to the
individual judge. For sufficient compensation they have to again approach the
civil court.
Id., p. 16.
A.l.R. 1989 A.P. 235.
') Id., p. 247.
'I Supreme Court brought about revolutionary break through in the Human Rights Jurisprudence
through Rudul Shah v. Union of India, [A.I.R. 1983 S.C. 1086.] wherein the Court granted
monetary compensation of rupees 35,000 to the petitioner against the lawless act of Bihar
government. In this case the court found that one of the effective ways of preventing violation of
Article 21 is to make the violators to pay compensation. A very significant question which came
up for consideration before the Supreme Court was whether it could grant same compensation or
exemplary costs against the state under Article 32 of the Constitution for illegal detention in jail.
The Court observed: "The refusal of this Court to pass an order of compensation in favour of the
petitioner will be doing mere lip-service to his fundamental right to liberty which the State
government has grossly violated ... One of the telling ways in which the violation of that right can
re-assembly be prevented and due compliance with the mandate of Article 21 seemed, is to mulct
its violators in the payment of monetary compensation.... The right to compensation is some
palliative for the unlawful acts of instrumentalities which act in the name of public interest and
which present for their protection of power of the state as a shield ... Therefore the state must repair
the damage done by its officers to the petitioner's right. It may have recourse against those
officers.", id., p. 1089.
'1 In Bhim Singh v. State of J&K, [A.I.R. 1986 S.C. 494.]the Court awarded rupees 50,000 as
compensation to Bhim Singh, who had been illegally detained for delivering an inflammatory
speech. The Court observed: "When a person comes to us with the complaint that he was arrested
and imprisonment with mischievous and malicious intent and that his constitutional and legal right
were invaded, the mischief or malice and the invasion may not be washed away or wished away
by his being set free. In appropriate cases we have the jurisdiction to compensate the victim by
awarding suitable monetary compensation. We consider this as an appropriate case".15 id., p. 499.

71
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A working principle, though not a good principle, for awarding
compensation evolved through Peoples Union for Democratic Rights v. State

ojBihar,76 wherein the Supreme Court observed:
We may not be taken to suggest that in the case of death of liability
of the wrongdoer is absolved when compensation of rupees twenty
thousand is paid. But as a working principle and for convenience
and with a view to re-habilitate the dependents of the deceased such
compensation is being paid... Without prejudice to any just claim
for compensation that may be advanced by the relations of the
victims who had died or by the injured persons themselves, for
every case of death, compensation of rupees twenty thousand and
for every injured person compensation rupees five thousand shall
be paid. 77
Supreme Court in Nilabati Behra v. State of Orissa,78 made a
distinction between remedy of compensation available under the Constitution

and the private law, Law of Torts and non applicability of the principle
sovereign immunity in the Constitutional remedy. The Court observed:
(A) ward of compensation in a proceeding under Article 32 by this
court or by the High Court under Article 226 of the Constitution is
a remedy available in public law, based on strict liability for
contravention of fundamental rights to which the principle of
sovereign immunity does not apply even though it may be available
as a defense in private law in an action based on tort. 79
In Saheli v. Commissioner of Police, 80 compensation under Law of
Torts was allowed in the writ petition by the Supreme Court. In State of
'6 A.l.R. 1987 S.C. 355.
" Id., p. 356.
, A.l.R. 1993 S.C. 1960; (1993) 2 S.C.C. 746.
'I Id., p. 1996.
11 A.l.R. 1990 S.C. 513.
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Rajasthan v. Vidyawati,

81

reference regarding State immunity was made and

State liability was fixed. But in Kasthuri Lal v. State of u.P., 82 it was held that
sovereign immunity was applicable. 83
In Nilabati Behra v. State of Orissa,84the Supreme Court directed
the State to pay Rs. 1,50,0001- as compensation to the mother of the
deceased. 85 In this case the Supreme Court relied on Article 9(5)86 of the
International Covenant on Civil and Political Rights, 1966 and observed that
the self provision indicates that the enforceable right to compensation is not
alien to the concept of the guaranteed right. 87
Thus the doctrine of 'sovereign immunity' which was an absolute
principle earlier has been modified by the Supreme Court.

Such judicial

activism by the Court to meet the changing situation of the society with
avowed object of rendering justice is awe inspiring.
In a decision of the Supreme Court in which was a case from
Manipur, a disturbed area, in which case there was a fake encounter and two
persons alleged to be terrorists were seized by police, taken to a distant place
and shot at causing their death it was held that such administrative liquidation

A.l.R. 1962 S.c. 933.
A.l.R. 1965 S.C. 1039.
Il In Nilaban1 s case Supreme Court made reference to its earlier decision in Saheli as: "In Saheli v.
Commissioner of Police, the Sate was held liable to pay compensation payable to the mother of the
deceased who died as a result of beating and assault by the police. However, the principle
indicated therein was that the State is responsible for tortious acts of its employees... In Saheli, no
reference has been made to the decision of Kasthuri Lal's case wherein sovereign immunity was
upheld in the case of vicarious liability of the State for tort of its employees. The decision in Saheli
is, therefore more in accord with the principles indicated in Rudul Shah's case." Id., p. 1967.
14 (1993) 2 S.C.C. 746.
Il In this case the Court held: "The real threat of rule of law came from the growing lawlessness of
the state functionaries particularly the police and wherever there was contravention of human rights
and fundamental rights, there was an enforceable right to compensation." The Court further held:
"The court is not helpless and the wide powers given to the Supreme Court by Article 32, which
itself is a fundamental right imposes a constitutional obligation on the court to forge such new
tools, which may be necessary for doing complete justice and enforcing the fundamental rights
guaranteed in the Constitution which enable the award of monetary compensation; in appropriate
cases... "id. pp. 763-764
!6 International Covenant on Civil and Political Rights, Art. 9(5) reads: "Anyone who has been the
victim of unlawful arrest or detention shall have an enforceable right to compensation".
17 Supra n .85., p. 764.

i1

12

245

cannot be pennitted and interference of the Court is called for. The Apex Court
awarded a compensation of Rs. 1 lakh to families of each of the deceased.
Applying the above principle, compensation has been awarded to
the family members of persons who disappeared or were found dead after
being taken for interrogation by police 88 or died in police custody due to
torture. 89 In addition, compensation has been awarded to those persons who
suffered due to patently illegal detention,90 rape,91 torture,92 forced labour in
detention93 and ill-treatment. 94 Thus in a series of cases like State of Punjab v.

Ajaib Singh/5Charanjit Kaur v. Union of India/6 Pratul Kumar Singh v. State

of Bihar/7 Arvinder Singh Bagga v. State of UP./8 Afzal v. State of
Haryana,99 Inder Singh v. State of Punjab, 100and Dhananjay Sharma v. State

of Haryana, 101 People's Union for Civil Liberties v. Union of India, 102 (Smt)
Chanchala Swain v. State of Orrisa, 103 State of Maharashtra v. Ravi Kanth

s.

Patil,104 the Supreme Court again held that the state must be held responsible
for the unlawful acts of its officers and it must repair the damage done to the
citizens by its officers for violating their indefeasible fundamental right of
personal liberty without any authority of law.
Sebastian M.Hongray v. India, (1984) I S.C.C. 339 and (1984) 3 S.C.C. 82, Ni/abati Behera v.
Orissa, (1993) 2 S.C.C. 746; Pastsangbam Ningol Thokehom v. General Officer Commanding,
(1997) 7 S.C.C. 725.
19 Seheliv. Commissioner ofPolice, (1990) I S.C.c. 422; Nilabati Behera v. Orissa (1993) 2 S.C.C. 746.
~ Rudal Sah v. Bihar, (1983) 4 S.C.C. 141; see also Khatri v. Bihar, AI.R. 1981 S.C 928, where
Bhagwati J. expressed the view that compensation be granted in writ petition; T. C. Pathak v.
U.P.,(1995), 6 S.C.C. 357.
91 P.Rathinam v. India, 1989 Supp. (2) S.C.C. 716, D.K. Basu v. W.B., infra n.95.
92 D.K. Basu v. W.B., (1997) 1 S.C.C. 395.
93 PUDR v. Police Commr, (1989) 4 S.C.C.730.
M Arvinder Singh Bagga v. u.P., (1994) 6 S.C.C. 565
9\ 1973 Cri. L. J. S.C. 180.
96 (1994) 2 S.C.C. l.See also R.S.Sodhi v. State ofU.P., 1994 Supp.(I) S.C.C. 142.
97 (1994) Supp.(s) S.C.C. 100.
91 (1994) 6 S.C.C. 565.
99 (1994) I S.C.C. 425.
100 (1994) 6 S.C.C. 275.
101 (1995) 3 S.C.C. 757. In the present case the detenues were disentitled from receiving any
11

compensation as monetary amount for the wrong done by the state officials because detanues had
misinterpreted and exaggerated the facts by filing false affidavits in the Court., id., pp. 782-783.
102 1997 (3) S.C.C. 433; A.I.R. 1997 S.C. 1203.
10) 1997 (1) Ori. L.R 384.
104 1991 (2) S.C.C. 373.
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Thus the latest judicial trend is in consonance with Article 9(5) of
the International Covenant on Civil and Political Rights. Though the concept
of "personal liability" of the erring police official is a welcoming feature of
Indian judiciary in the area of compensatory jurisprudence, it would have been
better if in Pratul Kumar Sinha J05 and Aravinder Sinha Bagga J06 the Apex
Court had not left it open for the State government to recover the amount from
the guilty officials but instead directed to recover from them.
The above decision shows that the chief object of awarding
compensation by the Supreme Court was rehabilitating the victims or their
dependents. Some times due to the police atrocities the victim might not die
but might lose his limb or eyes or the incident might make him unable to find
his bread. In such cases the amount suggested by the court would not be
sufficient to rehabilitate the victim.
However there are allegations that the Supreme Court, the sentinel
of human rights, has been able to bring out only cosmetic changes since its
directives to police, are more honoured in the breach than the observance. It is
true that the threat of civil liability is having a very great effect upon the police
policy. But plaintiffs are not able to sustain a successful lawsuit because of the
expense. Experience has proved that most of the complaints against police
come not from the ghetto areas where there may be most questions about
abuse of power by police, but rather from middle income areas where an
articulate citizen becomes irate over the actions of a police officer.
For indigent and illiterate victims of human rights abuses, the writ
courts are too remote and too expensive to be of any avail. The rights now
granted by the courts are of illusory in absence of implementation and
enforcement. Justice Krishna Iyer wrote in anger and anguish:

101

I~

(1994) Supp.(s) S.C.C. 100.
(1994) 6 S.C.C. 565.

247

Rights, however, solemnly proclaimed and entrenched in great
instruments are but printed futility, unless a puissant judiciary
anned with legal authority, remedial process and jurisdiction,
operational and pragmatic, transforms the jurisprudence of human
rights into public law of enforceable justice ... Human rights regime
leaves a wide gap between normative claims and implementation
capabilities.

The result is that large-scale breaches of civil and

political rights as well as economic, social and cultural rights was
the scenario. I07
The higher police officials, even though they may be privately be
critical of the actions of the lower officials, are having tendency to protect
their fellowmen or the government from civil liability.

Even the public

prosecutors may instruct the police administration to suspend departmental
disciplinary proceedings that might prejudice the litigation. Overcoming all
these difficulties even if an unusual decision comes where an individual
succeeds in gaining a money judgement in an action against a police officer, or
government, it is apparent that, it does not cause a re-evaluation of
departmental policy or practice on the part of the police. Thus civil litigation
does not appear to be a perfect method of stimulating proper law enforcement
policy.
B. HUMAN RIGHTS COMMISSIONS

India is a party to the International Covenant on Civil and Political
Rights and the International Covenant on Economic, Social and Cultural
Rights. Though the human rights embodied in the aforesaid covenants stands
substantially protected by the Constitution, there has been a growing concern
in the country and abroad over the issues relating to human rights. Having
regard to this changing social realities and the emerging trends in the nature of

107

Krishna Iyer, V.R, Human Rights and Inhuman Wrongs (1990), p. 57.
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crime and violence the Parliament had passed Human Rights Act of 1993. The
Act empowers the Central Government to constitute National Human Rights
Commission, State Human Rights Commission and Human Rights Courts.

National Human Rights Commission
In a crisis that characterises our criminal justice system, we have
with all good intentions created an Ombudsman - The National Human Rights
Commission to remedy the situation and attend to pressing problems of the
country's

human

rights

front. l08 The

Government

established

the

Commission l09 in October 1993 to address issues of widespread violation of
human rights and devise steps to be taken to redress grievances. I 10
The National Human Rights Commission is also taking action and
suggesting remedial measures in cases brought to its notice. III Like the Apex
Court, the Commission too has a crowded agenda, and hence any sense of
euphoria is quite misplaced. 112 The NHRC suo moto or otherwise, is taking
cognizance

of

custodial

cnme

and

awarding

immediate

interim

compensation. 113 Similarly, on custodial rape or molestation of women, the
' ever vlgl
"1ant. 114
NHRC
. . . . IS
Important function of the Commission is to spread human rights
literacy amongst various sections of the society and promote awareness of the
safeguards available for the protection of these rights. I IS The National Human
1118

S.P. Srivastava, op. cit., p. 6.

It is a five member body appointed by the Government, headed by fonner Chief Justice of India.
Other Members are fonner Judge of the Supreme Court, fonner Chief Justice of High Court and
persons having knowledge or experience in matters relating to human rights.
110 B.S. Waghmare, "The State of Human Rights in India and the Role of the Human Rights'
Groups", Human Rights: Problems and Prospects, Vanita Ray (Ed.) (2001), p. 52.
III Noorjahan Bava, Human Rights and Criminal Justice Administration in India (2000), p. 117.
III S.P. Srivastava, op. cit., p. 6.
III Under Section 18 (3) of the Protection of Human Rights (Protection) Act, 1993.
114 K.Rarnaswamy, op. cit., p. 128. Its annual reports are submitted to the parliament for scrutiny and
comments under the watchful eyes of the media and the growing civil and democratic rights
groups as well as other non-governmental organizations working on human rights in the country
and abroad., Arun Kumar Palai, Formation, Functioning and Future Prospectus National Human
Rights Commission o/India (1999) p. 30.
liS B.P. Singh Sehgal, Human Rights in India (1995), p. 19.
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Rights Commission has fonned a core group to train police personnel on
human rights besides introducing it in the school curriculum. 116 The
Commission wants Universities to have Human Rights faculties. 117 After the
institution of the National Human Rights Commission a number of complaints

of human rights violations are received by them. Most of the complaints
received by the Commission relate to those against the police. 118The
Commission is not merely a post office box, it interacts at the complaints of
individuals or groups. The National Human Rights Commission is also taking
action and suggesting remedial measures in cases brought to its notice. 119 In
June 1999 the NHRC constituted a panel presided over by justice Sadashiva to
investigate the allegations of human rights violations. 12o
On the 14th December 1993 the Commission issued instructions to

all States asking them to direct all District Magistrates and Superintendents of
Police to report directly to the Commission any instance of death or rape in
police custody within 24 hours of its occurrence, failing which there would be
a presumption that efforts were being made to suppress the facts.

Although

the Commission has not published infonnation on the compliance of States
116

Asource book prepared by the National Council for Educational Research and Training (NCERT)

would enable schools and educational institutions to introduce human rights in their curriculum.
Noorjahan Bava, op. cit., p. 126.
111 B.P. Singh Sehgal, op. cit., p. 23.
I1I James Vadackumchery, Human Rights and Police in India (1996), p. 16.
119 Noorjahan Bava, op. cit., p. 117.
IlO This panel held its first sitting in January 2000 in Gobichettipalayam and its second the following
month in Kolathur. The Panel initially refused to hear complaints involving the Tarnil Nadu police
or the Tamil Nadu STF, any cases in which complaints had already been made to the Tarnil Nadu
Human Rights Commission, any cases of 'disappearance' where police claimed that the victim had
been killed in an 'encounter' or cases where there were pending criminal cases against the victims.
Following protests by human rights organizations who pointed out that if these limitations were in
place the majority of allegations of human rights violations would not be heard, the panel
reportedly agreed to record all evidence brought before it. The testimony of scores of alleged
victims of illegal detention and torture including rape, as well as relatives of victims of
"disappearance" has reportedly been recorded by the panel despite a large police presence at the
bearings and threats by police against witnesses not to depose.
On 28 March 2000, as the third hearing was about to commence, the proceedings were stayed on
the orders of the Karnataka High Court acting on a petition flled by a police official on the grounds
that the inquiry had "demoralized the police" and that statements made by the victims were
exaggerated. The High Court held that the NHRC had no jurisdiction for constituting a panel for
conducting an inquiry into alleged incidents of human rights violations. As of late November
2000 an appeal against this stay order was pending in the High Court, infra n. 134, p. 10.
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with this directive, it intervened in several cases of custodial death. 121 The
Commission has put forward several recommendations in its reports on the
issue of custodial violence and these are still relevant and are yet to be
implemented. 122
National Police Commission suggested that there should be a
mandatory inquiry by a Sessions Judge in each case of custodial death, rape or
grievous hurt. 123But the recommendations has not been carried out.
The Commission (NHRC) had also evolved, and circulated for
adoption, a Model Autopsy Form that took into account the work done by the
United Nations on this subject and also the special circumstances prevailing in

our country. Seventeen States and Union Territories have now accepted the
Commission's recommendation to adopt the Model Autopsy Form. 124
The Commission has set up a Group of Forensic Experts to prepare
a set of instructions to guide the doctors conducting post-mortem
examinations. The panel of forensic experts has prepared the guidelines for
video-filming of post-mortem examinations titled 'Instructions for Doctors
Conducting the Post-Mortem' and a format for scrutiny of the video cassettes

of custodial deaths.

125

In an interview, the Chairman of the NHRC, Justice Ranganath Mishra, said that the Commission
was "informed regularly" of custodial deaths and commented that "It is just a case of habit
formation on the part of the authorities", infra n.174, p. 10.
122 In October 1994 the Chairman of the NHRC stated at a commemoration ceremony organized by
Delhi police that "police should not torture delinquents in the name of investigation". id., p. 11.
123 National Human Rights Commission, Annual Report (J 998 - 99), p. 16.
124 The Commission, has urged the following StatesfUnion Territories, namely, Arunachal Pradesh,
Andhra Pradesh, Bihar, Chandigarh, Gujarat, Haryana, Hirnachal Pradesh, Jammu & Kashmir,
Kerala, Lakshadweep, Manipur, Mizoram, Maharashtra, Nagaland to adopt the new form and the
concomitant procedures without further delay., National Human Rights Commission, Annual
Report (1998 - 99), p. 17.
III These are being circulated. During the course of the year 1998-99, the Chairperson, Members of
the Commission and officers of the Investigation Division, led by the Director General
(Investigation), continued their efforts to sensitize all levels of the police to human rights issues.
In particular, during their visits to the various States, discussions were held with the Directors
General of Police as also the Heads of Police Training Institutions to encourage them to adopt and
effectively use the human rights training materials prepared by the Commission for police
personnel at the basic and refresher course level. The Commission is convinced that training
programmes, when properly structured and conducted, can have a most valuable effect on police
personnel and improve their responses even in provocative situations.Jd., p. 18 & 45.
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Often, police commit the custodial cnme

In

secrecy and direct

evidence scarcely comes forth. The NHRC issued guidelines for post-mortem
of custodial deaths, including videography and all the States have adopted the
guidelines laid down by the NHRC. Of late, the Police have adopted the
strategy of exphixia as a mode for custodial deaths.

They allege that the

accused removed his wearing apparel, tied to the window grill and died by
hanging, as an alibi. In many a case, the Commission has come across this
phenomenon. The Commission deprecated this tendency of falsification of the
custodial crime which has also required to be dealt with an iron hand by the
courts. 126
However the Annual Report of the National Human Rights
Commission itself it is felt that the provisions in the Act are not adequate for
the better protection of human rights. Going through the provisions of the
Protection of Human Rights Act, 1993, one may see that the Commission-both
National and State- is only fact-finding machinery.

Formerly, whenever a

complaint against custodial violence or custody-death had to be made, the
individuals had to approach a court of law with a suit or to the government
with a petition to make inquiries. The complaint may be inquired into by an
officer of the department, of another department or by a judicial commission
as the Government may decide. After the institution of the Commission at the
National or State levels, there is no need for the affected citizens to go from
pillar to post with complaints of human rights violations. They can approach
the Commission and in that way, this a permanent forum for the citizens to
make complaints about human right violations. 127

126

127

K.Ramaswamy, "Custodial Crime - An Affront to Human Dignity", Human Rights Year Book
(2000), pp. 129-130.
The Commission is given powers to recommend further action or compensation and nothing is
said in the Act about the acceptance or rejection of the recommendations made by the Commission
by the Government. Of course, even when the recommendations are rejected, the Commission's
observation receives wide propaganda through the media or otherwise so much so that a public
opinion on the alleged violation of human rights is created.
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Many States have not appointed their Commissions and Human
Right Courts l28 and as such the National Human Rights Commission is heavily
burdened with a lot of complaints for inquiry. Similarly there is no direction
as to the type of offences that may be sent to these courts for speedy trials.
Any offence against human body, liberty, and security can be a human right
violation. The Act is not clear about this point.
In order to effectively implement human rights norms, an impartial,
politically independent, persistent and organised concern is required.

The

National Human Rights Commission is no doubt an independent and
autonomous body and is not subservient to any official or agency. But as far
as the functioning of a Governmental institution is concerned the concept of
independence/autonomy can never mean a total lack of connection with the
State. As the executive is itself the worst violator of human rights, this mode
of appointment does not inspire confidence. According to human rights
activists structure of the Commission itself is to be changed and the members
should be equipped to hear human rights cases. Another criticism is that the
Commission is ineffective as its decisions or orders have no binding effect.
One of the main failings of NHRC is that it is designated as a recommendatory
body that acts as a placebo. Though the Act has recognised the importance and
necessity of a Human Rights Commission and had given a vast and extensive
power to it in conducting the inquiry or investigation, the Commission cannot
enforce its own decision. The Act has deprived the Commission this vital
power. According to the provisions of the Act l29 where after the inquiry the
Commission finds any violation of human rights by a public servant, it can
only recommend to the concerned Government or authority to prosecute such
servant or it has to approach the Supreme Court or the High Court concerned
for such directions orders or writs.

111

11'1

Section 30 of the Protection of Human Rights Act, 1993 empowers the governments to establish
Human Rights Courts. They are intended for the speedy trial of offences arising out of human
rights violations.
Protection of Human Rights Act, 1993, section 18.
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To protect the human rights of persons in police custody, the
Commission had made two important recommendations:

Firstly that the

Government should implement the recommendations of National Police
Commission of 1977, secondly the Government should accede to the 1984
Convention against Torture and Other forms of Cruel Inhuman and Degrading
Treatment or Punishment. 130Human rights and civil liberties groups and
activists welcomed these recommendations but the Government decided not to
adopt them on the ground that some Chief Ministers were opposed to it. Here
Commission stood helpless, watching its valuable recommendations being
flown into the air.
A criticism against NHRC is that data of NHRC is mostly based on
the facts coming from Government sources which cannot be relied upon. To
illustrate, during April 1994 to March 1995 the Commission came across only

172 custodial deaths and 9 custodial rapes, though their actual numbers are
found to be more than this. Amnesty International, though to some extent
exaggerated, reported 415 cases of death in police custody way back in 1992.
NGO representatives continue to furnish most useful information and help to
the officers of the Investigation Division in examining victims, particularly
those

who

were

from

vulnerable

or

disadvantaged

sections

of

society. 131 However the Commission is accused of not co-operating with and or
even neglecting the civil liberties group, though the Act provides for
interaction with activists and non-governmental organization.
The composition of the Commission is always at the centre of
criticism as it is now consists of judges only. A judge tends to rely more on an
academic approach. He cannot approach the case with sentiments. What is
needed is a mix of people who are capable of identifying the different facets of
acase to arrive at the right conclusion.

ilO
III

Supra n.123, p. 27.
Id., p. 60.
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Credibility of the Commission is suspected mainly because it is
appointed by Central Government. To counter this criticism, the Chairman
and the members of the Commission should preferably be appointed by a
multi member body, comprising among others, the Chief Justice of India the
Speaker of Lok-Sabha, the leader of the opposition etc.
The Protection of Human Rights Act provides for the constitution
of State Human Rights Commission l32 and also for the establishment of
Human Rights CourtS. 133 The Commission had emphasized the need for
human rights mechanisms at the State level and at levels even below the State,
in order to ensure quick redressal of complaints. But only a few states had set
up state-level human rights commissions. Similarly state are not willing to
establish human rights courts. Non availability of the resources is given as
one of the reason for the non compliance of the Act.

The Act has not

specifically mentioned setting up of the Commission at the level of Union
Territories. The presumptions could be that the Commission at the national
level will serve in the Union Territories as well. However this will militate
against the concept of decentralised grievance redressal machinery through
State Commission.
Lack of infrastructure for the working of the Commission,
inadequacy of skilled persons to conduct investigation, lack of resources,
adverse attitude of Government, presence of loop holes and ambiguities in the
Act etc makes both the Act and the Commission established under the Act
mere farce.
The powers of this Commission are limited by the very lacking of
its own independent investigative machinery.

They have to rely on

investigative staff provided by the Central or State Government who operate
under the supervision of the Director General of Police. The Commission's

ill
III

Section 21 of the Act.
Section 30 of the Act..
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powers to investigate alleged human rights violations are also limited. The
Commission's mandate is limited to asking for a report from the Central
Government on the allegations and there is no obligation on the part of the
Government to proceed with or publish any recommendations which the
Commission may make. 134

State Human Rights Commission
From the Annual Reports of the Kerala State Human Rights
Commission it can be discerned that the Commission has emerged as an
effective guardian of the human rights of the masses. The Commission made a
number of recommendations to the Government. 135
The full fledged investigation team of the Commission started
functioning by November 2000. The absence of vehicle hampers the work of
the investigation team. The Commission has endeavoured to perform a dual

role, namely as an organ to remedy violations of human rights as envisaged
under its statute and as an agency to create awareness of human rights among
the public at large. In the area of educating public on human rights, the
Commission has a very constructive role to play.
However the Commission by the very nature of its functions and
powers which are circumscribed by the parameters laid down by the statute is

I~ Amnesty International, The Impact of Violence against Women (Mimio.) (May 2001), p.

2.Districtwise list of number of cases filed before the Kerala State Human Rights Commission on
violations of human rights in police custody from various districts in Kerala is included in
III

Appendix. VI
A few of the recommendations made by the commission are highlighted in the Annual Reports of
the Conunission. One such recommendation is that when the police use third-degree methods to
extract confession at least a few in medical profession collide with the police to transform
homicides into suicides. It stressed the need to adopt morden scientific investigation and
techniques of intelligent interrogation to eliminate this malady., Welcome speech of Dr.
S.Balaraman, former member of Kerala State Human Rights Commission in the two day workshop
on combating torture and custodial violence organised by the Commission on 22 0d and 23 rd
October 2001 at Kanakakunnu palace, Thiruvanathapuram., Kerala State Human Rights
Commission, Annual Report 2000-2002, pp. 114-115.
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primarily performing a recommendatory role. The inadequacy of staff is
causing in disposal of cases. 136

C. WOMEN'S COMMISSION
National Womens Commission and State Womens Commissions
are remaining as two important instruments for the protection of human rights
of women. Though the State Commission in Kerala has initiated many steps
for the redressal of grievances of women victims of police atrocities, it could
not yield much result so far. From 1996-2000 the total number of petitions
received by the State Commission against police was 431. In 1998 it was 121.
In subsequent year it began to diminish. In 2000 it was 98. 137

More over in Wayanad district within 5 years only 3 petitions were
received against police.138 Womens Commission finds that, this tendency may
be due to the good approach of police towards women in those districts or the
fear of women to complaint against police. More investigation is needed in
this variation. Generally the women folk are reluctant and frightened to
approach either the courts or the commissions. There are also difference of
opinion among the human rights activists themselves regarding the credibility
and functional performance of the commission, especially with reference to
custodial justice of women. A general awareness is to be inculcated among the
women community about the existence of Women Commission for
safeguarding their interest and preventing the atrocities against women.

Kerala State Hwnan Rights Commission, Annual Report 2000-2002, p. 48, 152.
From Kollam district from 1996 onwards petition were raised against police. In 96 it was 5
petitions and began to increase as 21 in 98, 22 in 99 and as 17 in 2000., Kera1a State Womens
Commission, Annual Report, 2000 (unpublished), Appendix., See Appendix VII
13.\ In Kozhikkode district more than 2 petitions were not received against police brutality in any year.
Within 5 years only 8 petitions were received against police. In Kannore district there were no
petitions against police during 96&98. In 97 one, in 99, three thus and in 2000, six petition were
received against police. In Kasargode district only one petition was received against police. But in
the years1996, 1997 and 1998 no petition was received against police. Similarly the total number
of petitions received on various issues amounted to only 551 and the percentage of complaints on
police atrocities against women was 1.27%., ibid.
136

IJ7
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D. COMMISSIONS OF INQUIRY

A Code of conduct for law enforcement officials stating that all
those who exercise police powers should respect and protect human dignity
and uphold the human rights of all persons was adopted by the United Nations
on 17, December 1979.

If the eighth report of the National Police

Commission a draft Police Act appeared. 139
The 1952 Commission of Inquiry Act allows the establishment of
Commissions of Inquiry; state governments occasionally set up such
commissions to investigate cases of deaths in custody.140 Government of India
appointed in 1977 National Police Commission for studying the police system
in India. The Commission made several recommendations for upgrading the
service. It was for the first time, a commission was appointed at national level
after the Indian Police Commission -1902-03- and it was done with a lot of
hopes and expectations. The Commission submitted eight reports and the last
one was submitted in 1981. Nevertheless, many governments which came
into power afterwards did not implement the recommendations in the report.
Some State Governments implemented a few recommendations here and there.
~any

human rights activists and organizations brought to the notice of the

government the need of implementing these recommendations. Eventhough in

1997, the Government of India decided to implement some of the
recommendations of the NPC, that decision could not go a long way.141
.~ It was released in May, 1981. But it is quite wtfortunate that the Connnission has not considered the
internationally accepted Code when it prepared the draft Police Act. Any way, the articles in the Code
ought to have been incorporated in to the proposed Police Act., RK. Bhardwaj, op. cif., p. 5-12.
~ Such a conunission is not a court of law but a fact-fmding body often headed by a judge. Its
composition does not offer the same guarantees of impartiality as a judicial inquiry as commission
members are appointed by the state government. Whilst such commissions do have investigative
powers, they can only produce a report with recommendations as a result of their work. In the past
many of these commissions have taken years to complete their investigations and produce a report.
Three Indian states regularly appoint commissions of inquiry: Andhra Pradesh, Tarnil Nadu and
West Bengal., supra n. 134, p. 11.

.•: Supra n. 116, p. 35.
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In the State of Tamil Nadu, there have been several commissions of
inquiry appointed to inquire into deaths in police custody.

In addition to

making inquiry and finding fault with the police function, these commissions
made several recommendations to improve the police system. However, these
recommendations have not yet been implemented and without a commitment
from the Central and State Governments to incorporate those recommendations
in the provisions of law, the problem of custodial violence will persist. 142
Commissions of Inquiry have also been set up in several other
states like West Bengal. 143

Civil liberties groups claim that of the 20

commissions which have investigated cases of police excesses including
custodial deaths, the findings have been published only in some cases.
Despite police officers having been identified in the reports as responsible for
violations, the government has reportedly taken no further action. l44

E. VOLUNTARY ORGANISATIONS
The Protection of Human Rights Act 1993 requIres the Human
Rights Commission

to

encourage

the

efforts

of non-governmental

organisations working in the field of human rightS. 145

It is in this broad

overview that the role of some non-governmental organizations (NGO's) and

One such commission investigated the case of one death in custody which had attracted
widespread attention in many local and national papers and was listed by Anmesty International in
its March 1992 report. The Commission reported on 3 June 1994, fmding that the victim,
Nandagopal, had died as a result of aggravated suicide in police custody on 3 June 1992. In its
report which was made public, it recommended that five police officers be brought to trial for
wrongful confmement and voluntarily causing hurt and granted Rs.l,OO,OOO compensation to the
widow. However, Anmesty International remains concerned that even after over three years since
the death of Nandagopal, a fully independent and impartial judicial investigation into the
allegations has not been carried out., Supra n. 134, pp. 11-12.
III The conunissions which have been established in Tamil Nadu have made a number of suggestions
in their reports to the state government intended to protect people detained in police custody.
These recommendations include many of the measures listed in Anmesty International's 10-point
program for the prevention of torture in India. Published in March 1992. supra n. 134, p. 12.
III The Statesman (Calcutta), 29 May 1994; Ibid.
141 Protection ofHurnan Rights Act, 1993, Section 12 (i).
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civil rights groups and their contributions to the field of human rights of
persons in police custody is to be evaluated.
In the initial stages the international human rights organizations
were founded by League of Nations and United Nations. 146 In India the civil
rights groups had emerged earlier in the sixties in the wake of State oppression
and repression in West Bengal, Andhra Pradesh and Punjab. 147 Most of these
civil and democratic rights movements - national and international - have
made notable contributions to the safeguarding of human rights. 148 These

organisations have established their expert activity by investigating and
undertaking on the spot studies and by publishing their observations.
More often than not, we hear strident cries of flagrant human rights
violations from both, inside and outside sources. 149When the criticism comes
from our own human rights activists, scholars, writers, media persons, the

Some of such organisations are the London-based Anti-Slavery Society for Human Rights founded
in 1938, the International Committee for Red Cross in 1963, the French League for Human Rights
in 1898.
147 Some of the significant NGOs are People's Union for Civil Liberties (PUCL), the People's Union
for Democratic Rights (PUDR), Citizens for Democracy (CFD) Delhi, the Association for the
Protection of Democratic Rights (APDR) in West Bengal, the Andhra Pradesh Civil Liberties
Conunittee (APCLC) and the Association for Democratic Rights (AFDR) in Punjab. Civil
Liberties and Human Rights Organization (CLAHRO) in Manipur, the Committee for the
Protection of Democratic Rights (CPDR) Bombay, the Free Legal Aid Committee (FLAC) in
Bihar, the Jammu and Kashmir Peoples Basic Rights (Protection) Committee, the Naga Peoples
Movement for Human Rights (NPMHR) etc. Some International Civil Rights Group - Amnesty
International (AI), the Human Rights Watch Asia (HRWA) and the International Commission of
Iurists (leJ) - have also actively engaged in monitoring violations. Amnesty's contribution lies in
its examination of specific issues of human rights concern, such as detentions without trial,
systematic use of torture, disappearances and extra-judicial executions of political activities in the
Punjab, Jamrnu and Kashmir and West Bengal. It has also, along with the International
Conunission of Jurists, played a prominent role in highlighting the state of human rights violations
during the Emergency., Amnesty International, Human Rights in India: The Updated Amnesty
International Report (1993), p. 8.
148 B.S. Waghmare, "The State of Human Rights in India and the Role of the Human Rights'
Groups", Human Rights: Problems and Prospects (2001), Vanita Ray (Ed.), p. 51.
149 Over the past several years, India has been severely criticized by Amnesty International, Asia
Watch and International Red Cross for alleged violations of human rights by the police. These
violations include custodial deaths, illegal confmement, police brutalities, rape and other heinous
crimes. Denial of permission to these reputed international bodies to study and assess our human
rights record has created suspicion in the minds of such organizations about the sincerity of our
conunitment to uphold human rights., Arun Kumar Palai, op. cit., pp. 49-50.
146
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chieftains of criminal justice system maintain discreet silence, but when the
criticism comes from international (alien) sources, like Amnesty International,

World Watch etc., there are strong rebuttals bordering on contemptuous
disregard of allegations. The fact of the situation is that both silence and
rebuttals are often unfortunate and uncalled for. ISO
Even though the role of voluntary organisation in the prevention of
human rights violations in police custody was earlier limited, there is growing
tendency to make inquiries and report the findings. In an open letter written to
the Chief Minister of Andhra Pradesh by the Andhra Pradesh Civil Liberties
Committee, the Committee enumerated the brutalities committed by the police
machinery. It was pointed out that the police force of the state had become a
law unto itself. 151
It was only after Jayaprakash Narayan launched a major agitation

against the

growing~olicy

of Mrs. Gandhi that a large number of

prominent liberals and humanists came together with radicals to form the first
(and only) national human rights initiative-the formation of the peoples Union

150

III

S.P. Srivastava, 'Human Rights and the Administration of Criminal Justice in India', Human Rights
And Victimology, V.V Devasia and Leelanuna Devasia (Ed.),(1998), pp. 5-6.
Report ofAndhra Pradesh Civil Liberties Committee (1990), p. 2; It had come to believe that it can
indulge in any amount of brutality and commit all crimes with impunity in the name of
maintaining law and order and detecting crimes. The total absence of accountability has converted
the police establishment into a private army of the ruling party. In the process the pursuit of
private fortunes through abuse of authority has been legitimized. The Committee pointed out that
about 20 to 25 persons die in police custody every year as a consequence of 'third' degree
treatment. There have been public protests against custodial torture and lock-up deaths in the
state. As a result the state, in certain cases, orders judicial enquiries but no action is taken after the
reports are submitted. There is yet another form of extra-legal killing which is widely resorted to
by the Andhra police. On an average during the last 20 years, 33 persons every year are killed in
encounters making a total of 660 deaths by the end of 1989. The present tally is far higher: more
than 200 killings took place in the last couple of years. There have been cases of people missing
while in police custody - an infamous and brutal method of dealing with the political dissidents.
This is a Latin American Syndrome: there have been 26 cases of disappearance. id., pp. 2-7. The
Government under tremendous pressure appointed one-member Commission. The Commission in
the process of eliciting evidence discovered that this number was almost double to what was
reported. G. Haragopal, Political Economy ofHuman Rights (1997), p. 166.
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for Civil Liberties and Democratic Rights (PUCLDR) in 1975. 152 There was
widespread apprehension in the country that the vast powers acquired by the
State could be used against dissenters and for narrow political ends by the ruling

party. PUCL exposed the state the use of draconian legislation by the police to
\;olate democratic rights of the people. 153 Wherever there is violation of human

rights of the people, the individual members of the team visit that place,
interview the victims, the police officers and public in general. Then it draws its
conclusions based on facts and publish its reports to awaken the people and
authorities concerned about the violations of the rights of the Indian people.

F. WORK OF INTERNATIONAL ORGANISATIONS
Convention against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment in 1984, has established the Committee against
Torture, to monitor the State's compliance with its provisions. Besides, the
G.S.Bajwa, op.cit, p. 96. In response to the wide spread apprehension that 77 person were
murdered by police in cold blood in Andhra Pradesh, Jaya Prakash Narayanan, as president of
citizens for Democracy, set up a committee in April 1977 headed by V.M. Tarkund to investigate
the death. After extensive investigation two interim reports were published. The first report
(Released on May 12, 1977) revealed that eight deaths in two encounters were in fact coldblooded liquidation by the police. In the second report (Released on May 12, 1977) the
Committee concluded that the ten deaths were murders in cold - blood that no inquest was held
and that there was direct evidence of a brutal almost unspeakable torture( "The Tarkunde
Commission Report", The Citizens for Democracy Report to the Nation (1997) quoted by G.S.
Bajwa, op. cit., pp.357-358 ). The Organization dispatched an investigation team to fmd out the
nature of activities that are being perpetrated on the people of Punjab and Published the report "
Oppression in Punjab" Part 11 of this report under the title " Operation Blue Star the untold
strong", gives a non-official version of what hapjened at the Golden Temple before and coming
the Blue Star Operation i.e. From the 1si to the 7 of June 1984.Part III of the report under the title
''The Black Laws Charter of Slavery" gives an account of the Russian Black Laws prevailing in
Punjab and shows that innocent people are constantly being harassed and oppressed by their
operation. It was in October 1980, after the fall of Janata Government and the return of Mrs.
Gandhi to power, that a major National Convention took place in Delhi which led to the formation
of two organization out of the earlier PUCLDR- A Delhi - based people's Union for Democratic
Rights (PUDR) and a national (the only one so far) Peoples Union for Civil Liberties (PUCL). The
reports ofPUCL & PUDR bring to the limelight the tragic and horrible pictures of deaths in police
custody. As a result of the efforts of these organizations, the people have become conscious about
the violations of their hwnan rights., Citizen for Democracy, Oppression in Punjab (1985), p. xx.
III In a report it has dealt with the National Security (Second Amendment) Ordinance 1984 by which
wide powers have been given to the centre. The report says that by Ordinance No. 5 and Ordinance
No. 6 more diatomic steps have been taken for the detention of people. V.M. Tarkunde, a member
of the Organization described TADA as a draconian legislation calculated to confer on the police
and administrative authorities vast and arbitrary powers to interfere with the legitimate activities of
citizens., Peoples Union For Civil Liberties, The Black Laws 1984 - 85 (1985), p. 9.
III
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Commission on Human Rights has appointed a Special Rapporteur on Torture,
who acts in individual case and sends reports to the Commission on the
actions taken by him on the cases of torture in particular countries. IS4 Another
important development with regard to evolution of standards on torture and illtreatment was the adoption in 1985 of the Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power. I ss
Mention should also be made of the relevant provisions of the
Vienna Declaration on Human Rights, 1993. The Declaration welcomed the

/

ratification by many Member States of the Torture Convention and urged
other Member States to ratify the same as early as possible. It also urged all
States to put an immediate end to the practice of torture and eradicate this evil
for ever through full implementation of the Universal Declaration of Human
Rights. In addition the World Conference on Human Rights called upon
States to co-operate fully with the Special Rapporteur on the Question of
Torture in the fulfillment of his mandate. 156
Apart from action by domestic and regional courts, the United
~ations

as a body can do much for the promotion of human rights by other

methods. IS7 But for the positive role played by the non-governmental
organisations to alleviate the suffering of the individual human being since the

early decades of nineteenth century, the concern for human rights could never
have become a living reality on international plane. There are hundreds of
~ United Nations Organisation, Human Rights and Pre-trial Detention( A Handbook of International
Standard Relating to Pre-trial Detention) (1994), p. 2-3.
!! Adopted by General Assembly- resolution 40/34 of29 Nov. 1985; Compliation Vol. 1, p. 382. The
Declaration called upon Member States to provide remedies, including compensation, and
necessary material, medical, psychological and social assistance to victims of official abuse. See

Appendix Ill.
~ Vienna Declaration and Programme of Action, Part 11, serial 57; Published in International
Commission of Jurists, No.50/1993, p. 130.
,. The first one would be a verbal condemnation of the concerned State for any large-scale violation;
secondly, there may be suspension of assistance; thirdly partial and total ban of commerce. The \
Ianer was resorted to in respect of South Africa though all the States did not participate in it. It \ V
proved, in the long term, useful to put an end to the apartheid policy., David Annoussammy,
'Internationalisation of Human Rights', Studies in Human Rights, V.T. Patil, T.S.N. Sastry (Ed.)
(2000), p, 36.
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organisations active in the field of human rights throughout the world today,
quite a few having world-wide operations. 158

Amnesty International, a London based human rights organisation
has been showing great concern about custodial the human right notation in
India since 1985. It has been publishing since 1972 - 73 reports containing
human rights violations all over the world entitled Annual Report every
year. 159 Amnesty International has come to believe that in India like other
countries, several thousand cases are reported to the police every year but
hardly any guilty police official had been punished. 16o The organization has
been denied access to India for research purposes by successive governments
since 1948. However it has obtained first-hand information from a variety of
sources and evidence contained in medical and judicial records as well as
sworn affidavits by the victims and witnesses to torture. 161
There are several organizations like Human Rights Watch/Asia. 162
N.G.Os in Kerala are also playing an important role in preventing human

rights violations. Torture Prevention Centre India (Top Centre India), Cochin
is an organisation working with the theme, 'Prevent Torture, Resist Torture
and Help Victims of Torture'. The chief objective of the organisation is to
S.L. Bhalla, Human Rights (1991), p. 98.
It prepared a report in 1993 entitled 'Torture, Rape and Deaths in Custody in India' by compiling
and analysing the infonnation obtained from media and civil liberties groups like Association for
Protection of Democratic Rights (APDR) in Culcutta, Andhra Pradesh Civil Liberties Committee
(APCLC) in Andhra Pradesh, Organization for Protection of Democratic Rights (OPDR) in
Andhra Pradesh, Committee for protection of Democratic Rights (CPDR) in Bombay, Peoples
Union for Democratic Rights (PUDR) in Delhi and Peoples Union for Civil Liberties (PUCL). The
image of India as the greatest democratic country in the world with due respect to human rights
was tarnished by the report of the Amnesty International.
1611 "Alleged Human Rights Violations", The Hindu, (Madras) May 10, 1988.
161 Amnesty International, Human Rights in India: The Updated Amnesty International Report Mimeo

III
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(1993), p. 8.
162

Asia Watch brought out a report entitled 'Police killing and Rural Violence, in September 1992.
The report exemplifies much that is wrong with the way human rights are being reported out of
India. In conclusion it says that the Indian people are living under a reign of terror. The police are
killing and imprisoning thousands of people every year without trial.
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identify and examme the victims of torture and provide free treatment,
guidence and help to the victims of torture. The Centre initiated a unique
venture titled, "Police-Public Interaction Programme" to bring about
interaction between the police and the pUblic. 163 It is also arranging training
programmes for medical professionals on torture medicine. 164
Jananeethi is another organization established in 1992 in Thrissur
with the objective of offering free and fast services including legal assistance
to the victims of police atrocities. Legal professionals, human rights activists,

Law students, religious practitioners and politicians are volunteering
assistance

to

the

Organisation. 165

Confederation

of Human

Rights

Organisation, Thiruvananthapuram, Peoples Council For Social Justice,
Kochi, Forum for Human Rights Protection, Palakkad, Anweshi, Kozhikode,
and Human Rights Protection Vedi, Kozhikode are the other major
organizations.

G. ROLE OF MEDIA AND CINEMA
The press brings out atrocities of police, custodial violence, custodyrapes, illegal arrests, corruption and criminal nexus with notorious criminals so
much so that the people seldom read something good written about the
policemen. Numerous cases of torture have been reported in the Indian news
media but these represent only a fraction of the real total. Torture frequently
goes unreported unless there is an investigation by independent human rights or
civil liberties body, some fonn of public protest, or a political dimension. 166

163Torture Prevention Centre India (Top Centre India), Quarterly Bulletin, Vol. 1, No. 1 (JulySeptember 2003), p. 7. This activity was conducted at 14 police stations in Kottayam District. The
programme drew a good response from both the police and public., "Police-Public Interaction
Programme in Kottayam District", Torture Prevention Centre India (Top Centre India), Monthly
Bulletin, Vol. I, No. 2 (October-November) 2003, p. 2.
Torture Prevention Centre India (Top Centre India), Quarterly Bulletin, Vol. 1, No. 1 (JulySeptember 2003), p. 7.
III Jananeethi, Annual Report 2000-2001, p. 12.
166 Supra n. 161, p. 9.

164
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In early 1980 Indian Express has conducted a survey on custodial
deaths in seven states in North India. Investigative journalism, sensational
journalism, creative journalism etc. are developing! developed branches so
much so that the police is always a fascinating topic for the press. Crime,
criminals, police, police aberrations, corruption, miscarriage of justice, police
misbehaviour etc. are topics of great interest for the people and the press and
cinema. However, the cinema presents violence of the police as counter
violence and that of the movements as violence.

167

The media's role in a democracy can hardly be emphasized but the
policemen complain that the press has developed an adversary relationship.
This creates a gulf between the police and press since the press shows the
policemen in poor sight. While media focuses on police high-handednes or
atrocities, the police needlessly tend to be secretive. It is also true that a very
few unscrupulous mediamen indulge in yellow journalism and sensationalise
their reports. A balanced relationship between the press and the police

IS

required and the initiative for bringing that about depends on the latter. 168
H. OFFICIAL CONDEMNATION OF CUSTODIAL VIOLENCE

Various government officials, including the Prime Minister
condemned torture repeatedly throughout 1993. 169 Government of India

111 G.
liS

Haragopal, op. cit., 169.

S.R. Kapse, Modernisation of the police for the twenty - first century (1989), p. 178.

I~ February 1993, the Prime Minister urged the Delhi police to "ensure that excesses are not

committed, especially in custody. Human Rights are of paramount importance in a democracy like
ours. "This demonstrates the government's stated commitment not to tolerate torture. More
recently at state level, it has been reported that several states including Bihar and Sikkim are to
establish cells in the Home Ministries for checking cases related with violations of human rights,
especially custodial deaths. The government has also announced various programs to train police
and security forces in protecting human rights., supra n. 134, p.2. On 12 May 1993, Minister of
Home Affairs, Mr.S.B. Chavan told heads of police and intelligence forces that "the death of a
person in custody is a very serious matter" and urged "all the investigation officers to avoid [the]
use of third degree methods in investigation of crime", adding "that this must be enforced ... there
is increased realisation that recognition of human rights and enforcement of human rights leads to
stability in society and makes for upward mobility of the weaker sections". These statements mark
a distinct improvement on previous official policy which, as described in Amnesty International's
March 1992 report India Torture, rape and deaths in custody ignored the existence of custodial
violence altogether. Amnesty International, India, Rising reports of custodial deaths in Delhi, June
1990, p. 7-8.
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appointed in 1977 National Police Commission for upgrading the service. The
Commission made several recommendations for upgrading the service. 170 It
was for the first time, a Commission was appointed at a national level-after the
Indian Police Commission -1902-03- and it was done with a lot of hopes and
expectations. l7l The National Police Commission, 1977 (NPC) through its
recommendations took a major step to recast the obsolete Police system.
Unfortunately, reports of increased custodial violence in the capital came in the
wake of clear condemnation of such practices by the Prime Minister himself.
The Ministry of Home Affairs appointed a Committee under the
Chainnanship of Mr. J.F .Ribeiro, a distinguished former member of the Indian
Police Service, to review and suggest ways and means for the implementation
of the recommendations of the National Police Commission and the National
Human Rights Commission. This Committee has submitted its report to the
Apex Court. ln It is ironical that whereas the Supreme Court of India took
cognizance of some of the recommendations of the NPC - as for instance in
procedure relating to arrest - but the executive wing of the State is yet to adopt

the same in its working manuals that are mandatory for the policemen to
follow. In the late eighties, State Governments made 'special cells under fairly
senior officers of the rank of IGs or DIGs. 173
The Commission submitted eight reports and the last one was submitted in 1981
There are two aspects of police refonns which have been discussed by the National Police
Conunission in its report. The first aspect is the ugly face of the police image in our country and
the second is our treatment of the police, both by Government and by the public. There can hardly
be two opinions on the issue that the public image of the police in this country is ugly., Speech by
Justice D.N. Mehta, National Police Commission: Its Relevance Today, Papers and discussions at
Seminar organized by Nehru Centre and Hindustan Andolan on April 19, 1997, p.
:. Supra n. 123, pp.l8&19.
" The primary aim of these cells was to monitor and coordinate police work with regard to weaker
sections of society. They looked into the complaints against police officers about their commission
or the omission with regard to cases under the Civil Rights Act. They monitored investigation and
prosecution of such cases and collected relevant statistical datas. One of the aims of such cells was to
collect intelligence and identify pockets in which civil rights are being abused or are likely to be
abused. They were supposed to suggest ways and means to State Government to bring about
tangible improvement in the implementation of these Acts. These cells have certainly given
rmmentum to the departmental thinking and the working but they have not succeeded in the
implementation of the 'will of Constitution in its letter and spirit'. For want of resources, the
mmpower and proper motivation these cells could not come upto the expectation. They became and
other Government agency-working in a mechanical manner churning out statistics and statements.
Since there was no public involvement or scrutiny at any level, they could not get mass acceptance
aM failed to instill confidence in the minds of the needy. The other factor which adversely affected
its 'total impact' was its functional limitation. It looked into only the crime part but not the other
aspect of 'atrocity'.,Y.P. Singh, "Role of Police in Prevention of Atrocities on the Weaker Sections
of Society", The Indian Police Journal, Sant Bahadw(Ed.) Vol. XLI, No.1 (January-June 1994), p. 59.
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In January 1995, the Government of India responded to Amnesty
International's June 1994 report, Deaths in custody in 1993 by sending fact
sheets relating to 28 of the 36 deaths in custody listed in that report.

The

government also responded in some detail to Amnesty International's 10-point
program for the prevention of torture published in 1992. 174 However, successive
governments have persistently refused to investigate the abuses reported in
news papers and in some cases the civil liberties activists were beaten up,
threatened and even arrested and detained for reporting cases to press.

175

Independent and impartial inquiries into deaths in custody are rarely
carried out. As a result prosecutions of those found to be responsible for deaths

in custody are even rarer. Where prosecutions do occur they often take place

many years after the event. Frequently the sentences fail to adequately reflect
the seriousness of the crime committed, despite the orders given by the Central
Government in November 1994 that policemen found guilty of torturing
suspects in custody should receive exemplary punishment. 176
I. HUMAN RIGHTS ACTIVISTS

NGO representatives are furnishing most useful information and
help to the officers of the investigation Division of various national and
international organizations working in the field of human rights in examining
victims, particularly those who were from vulnerable or disadvantaged
sections of society.
Similarly they are reacting against police excesses. Such reactions
to crimes committed by police take different forms. Some kinds of crimes calling filthy names to people - are rarely reacted against. Some other kinds of
crime - beating a person in public or police custody without causing visible
Amnesty International, India, Deaths in custody in 1994 Mimeo (August 1995), p. 3.
Supra n. 161, p. 9.
'6 Supra n.174, p. 3.
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injury - are sparingly reacted against.

A few cnmes - custodial violence,

torture etc. - are reacted against with fear and reluctance. All crimes - murder
in police custody, custodial rape etc. - are invariably reacted against by public
a~tations.177

This means that it is only very serious and heinous crimes

committed by the police are resented and reacted against. An act is interpreted
as a crime by the law enforcement officers.

Even though civil liberties groups, national and international
organizations, commissions of inquiries, press and above all judicial decisions
and findings of National Human Rights Commissions have studied and
published information regarding human rights violations in police custody no
systematic detailed and deep empirical study has been conducted so far.

Summing-up
Police violations of human rights and stories of police brutality are
the syndrome to cure which are needed deeper diagnosis and daring remedies.
At present, the police system and policing processes are Iatrogenic and breed
added injustice. Reforms in police carried out so far are only cosmetics not
therapeutics. 178 . Reforms are the need of the time. Each and every institution

in our criminal justice system requires reform. Indian police need upgrading
and it must be in many spheres. Similarly most of our criminal laws, which are
passed more than hundred years ago are required to be amended according to
the changes in our society.

Death in police custody at any time evoked suspicion in the minds of the people. Conditioned as
they are to think that for the police torture is a normal instrument, the people react violently to
death in police custody. This is especially so in the case of Kerala where there is a strong body of
public opinion against torture or death of people in custody. More than torture, death produces
strong feelings in the public mind. This is unlike in the other States in the country where public
opinion is not so well formed or is capable of articulation., C. Subrarnaniam, Indian Police-A
DOP Remembers, (2000), pp. 295-296.
;1 S.K. Awasthy and R.P. Kataria, Law Relating to Protection of Human Rights (2000), p. 773.
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CHAPTER-8
COMBATING HUMAN RIGHTS
VIOLATIONS: REMEDIAL MEASURES
Since India is following a democratic system and the police play a
vital role in the maintenance of law and order, it is high time to think of curing
the existing discrepancies in the police department and thereby ensure the
protection of the basic human rights of the citizens.
We cannot expect the police to change when the society itself is
chained to a set of deep-rooted beliefs and prejudices. They will reflect the
culture and attitudes of the society from which they emerged. If the society is
violent, the police will also be violent, if the society is corrupt, the police will
also be so.
It is aptly remarked:

The Police reflect the State and the State the society.

If the

government becomes a lawbreaker, it breeds contempt for the law;
it invites every man to become law unto himself, it invites anarchy. I
In democratic societies the police are empowered to enforce the
criminal laws and many regulatory laws which are designed to make society
orderly and safe. To achieve these ends, the police have been vested with
additional authority and powers. The police are provided with the legal and
physical means to enforce the law, including the use of state sanctioned force,
if necessary. The power of the police is unrivaled in civil society. As a result

the police get themselves prejudiced. Adequate training and discipline may
suppress these prejudices. In all the investigational endeavours the cooperation and an impartial approach of the society may yield better results.
I

Brandies of American Supreme Court in Olmstead v. US' 277, US 438.

Today it is an established fact that police function has expanded
into much more than a mere law enforcement agency of the government.
Moreover, role of the police is constantly changing with the change of time
and as a result traditional police functions are not enough to cover all aspects
of police performance. Today a police man is depicted as a patient mediator, a
skilled family therapist, an effective admonisher and a daring crime fighter. 2
In the opinion of many of the police officers, police is a
misunderstood minority destined to undergo filthy and nasty work of the
people for a meagre pay. Since the police have numerous powers, the people
have a fear and respect, over them which compel them to keep up that status.
Instead of keeping this respect, they are forced to indulge in corrupt activities
only because of their inadequate income.
Hitherto payment of bonus was admissible only to industrial
workers as an incentive for production. In recent years payment of bonus has
been extended to the employees of railways, posts and telegraphs, banks,
insurance corporations etc. There seems to be hardly any justification for nonpayment of bonus to policemen. 3
Adequate accommodation facilities for the policemen are of much
concern. Policemen of and below the rank of sub-inspectors and equivalent
rank in the armed police and technical cadres are entitled to free house, if there
are no houses available, a free rent allowance in lieu. There is acute shortage
offamily quarters all over the country.4
It is high time to provide some curative measures so as to uplift the

police from their deplorable conditions of work. Hence it is suggested that
revision of the level of enoluments of various police categories, adequate
1

Apama Srivastava, Role of Police in a Changing Society (1999), p. 66.

) S.K. Ghosh, Police in Ferment (1981), p. 115.
4

Ibid.
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living conditions, better accommodation, proper medical care, normal
workload, ample conveyance facility etc.

should be provided. A

Commmission is to be appointed to enquire into the present working
conditions, standard of living and domestic requirements of them. 5

This

would create an atmosphere of honesty among the police personnel.
In the hierarchical system of police it is necessary to examine the
opportunities for promotion which would be an incentive for good conduct
and efficiency. A screening is to be conducted amidst the police for finding
out constables with good educational qualification and indepth interest in
protecting human rights of the people and such constables should be provided
with more promotion opportunities. Moreover the duty hours of the Policemen
should be fixed as 8 hours per day. Over-time allowances may be given in
case the workload exceeds.
Necessity for Elimination of Corruption in the Police System

Majority of the superior police officers are tempted to be corrupted.
This trend should be avoided at any cost. Superior police officers should be
trained to behave perfectly to avoid all sorts of criticism. Then only they can
always keep their hands clean and bring the subordinates to their path. There
are so many factors compelling a police person to become corrupt. 6
Many of the police stations do not have even stationery items like
paper, carbon paper etc. and the police personnel are therefore compelled to
ask the complainants to bring or pay for the same. To avoid all these, the
Government should see that every police station has adequate financial
backing from the State.
5
6

So far the government has taken no measures for providing fee concession, reservation or other
educarional facilities for the children of the police while the same are provided to the militaIy personnel.
Pennanent advance, provided to the police stations, for meeting the various contingencies like
refreshment to the accused, moving of injured to hospital, conveying the dead body to the
mortuary, is real1y inadequate.
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Political Interference- a Hurdle on Police
Unnecessary interference by the politicians in the enforcement of
law is really an obstacle to the police to act impartially and treat all men equal
under the law. The functioning of the police can be improved only through
protecting them from undue political pressures.
Policemen, in recent years, have been frequently transferred from one
place to another on political grounds. Frequent transfers dislocate their entire life,
education of children and economy in a manner, which cannot easily be
envisaged. In addition, rapid transfers are reducing police work to an
unsystematic make-shift arrangement in which nothing concrete can be achieved.
There is a view among the respondents that normally police officers
should not be posted in a place for a prolonged period, as this would enable
them to have frequent contacts with persons of disreputable practices and
activities. 7 At the same time it is to be kept in mind that unnecessary and
frequent transfers without considering their sincerity and dedication lead them
to frustration.
One of the ways to free the police from political pressure is to take
away the power of transfer from the ministers. Statutory provisions should be
made to the effect that police personnel ranking from DIG to the constable should

be appointed in a particular place for a fixed tenure, unless and until he becomes
corrupted. This will help the policemen to work independently and impartially
because now, the sword of transfer will not be hanging over their heads all the
time. They must develop their moral courage to face any kind of situations
instead of bowing before the politicians for getting some good postings.

J

However many of the people and police personnel who responded in the survey are of the opinion
that if a particular police officer who has proved himself to be sincere and honest, he should be
aUowed to continue in the same station itself.
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There has been growing demand for police accountability in the
democratic countries of Britain and Japan. 8 But unlike that of Britain and
Japan, in India political interference in the process of law enforcement is
rapidly increasing resulting in the misuse and abuse of police power. Due to
the political inability of a citizen to approach court of law against such type of
malpracticing, the Government has to provide independent machinery for
redressing his grievances.
It would be worth considerable whether it is possible to bring the

representatives of police organisations into the picture when major legislation
affecting the police and their work is under consideration.

8

9

9

Following are some of the inbuilt checks in the Japanese Police System to ensure the complete
insulation of police against political pressures:
(a) Neither bureaucrats nor elected politicians can become members of either the National or
Prefectural Safety Commission.
(b) To avoid police bias, persons who have served either in the police or in the Prosecutor's office
within the preceding 5 years are not taken as members.
(c) The size oflocal forces and their pay scales are all laid down by the National Government to
reduce dependence on local legislatures.
(d) Top administrative positions both in the National Police Agency and in the Prefecture Police
are filled with officers recruited nationally paid by the Central Government and nominated by
the National Public Safety Commission.
(e) Local control can be exercised only through the Prefectural Public Safety Commission which is
a totally non-partisan composition.
(f) Prefectural forces are sufficiently large enough to manage rotation of officers from one force to
another after two years. This is done to ensure that the police officers are not too intimately
involved with the local community.
(g) All promotions are determined by the Prefecture Police Organizations or the National Public
Safety Commission itself and these are all subject to the approval by the PrefecturallNational
Public Safety Commission. There is nothing which a local politician can do to either further
his own interest or the interest of the police officer.
(h) Cultivation of the police by politician is viewed as inappropriate and totally undesirable.
David H. Bayley has recently reported of a case where the Prime Minister Tanaka was strongly
censured by the Press when he addressed a National meeting of Prefectural Chiefs of Police.
His attendance was not regarded as gesture of public support, but as an attempt at
compromising the political neutrality of the police.
The standard of discipline in the police forces is of a high order. In 1972 out of around two lakh of
police officers only 45 were discharged for their mis-behaviour. Since the Japanese Police enjoy a
considerable amount of functional independence, all complaints against police officers are looked
into by the Human Rights Bureau of the Ministry of Justice. These complaints, of course, are
rather rare. In the whole of Japan in 1972 in all 123 complaints were received. S.K. Ghosh, op. cif.,
pp. 50-52.
During the field survey, it is found that while 70% of the respondents were in favour of involving
the members of police organization in the process of making law affecting the police, 30% were
against it. (See also Questionnaire in Appendix X and Interview Schedule in Appendix XI).
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Therefore it is suggested that whatever the police do they must do
under the provisions of the law. Regarding the relation of politicians with
police functioning, two different views are prevelent. One is that the
politicians can interfere in the day-to-day functioning of the police and the
other is against it. It is suggested that Intertference of the politicians in the
functioning of the police can be allowed to a certain extent. In certain cases
the politicians can do better than the police.1O It is suggested that but in no way
the politicians should be allowed to interfere in the crime investigation
function of the police.
Justice Lord Denning has rightly observed:
It is the duty of the Commissioner of Police and every chief

constable to enforce the law of the land. He is answerable to the
law of the land and to the law alone. II
The Royal Commission on the Police in Great Britain held: "The
police should hold allegiance to the law and judiciary and that there should be
no interference by an authority in the performance of their legal duties.,,12
It is apparent that the accountability of the police is a questionable

one. It is evident that the investigating agency or the police force is absolutely
under the control of the party in power rather than the laws of the land in
India. Now the crucial question arises as to whether the investigation agency is
to be allowed to continue to be attached with the law and order force under the
direct control of the party in power. 13

10

11
12

13

During field study many respondents expressed their view that politicians can be helpul to the
police in controlling some unlawful assemblies, mob violence and riots. The interference of the
police will also be helpful in preventing the police from putting the arrested persons in prolonged
unlawful custody.
R. v. Metropolian Police Commissioner Exparte Black Burn's case, (1968) 2 QB 118.
S.P. Srivastava, 'Human Rights and the Administration of Criminal Justice in India', Human Rights
And Victimology, V.V Devasia and Leelamma Devasia (Ed.), (1998), pp. 196-197.
S.P. Srivastava, "Human Rights and the Administration of Criminal Justice in India", Human
Rights and Victimology, V.V Devasia and Leelamma Devasia (Ed.) (1998), p. 196.
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The Law Commission in its 14th Report (1958) emphasized clearly
that investigating staff should be separated from law and order staff, so that it
may get individual attention of the investigating officer. The Delhi Police
Commission 1968 also recommended separation of crime investigation work
from law and order functions. Many of the police officers are either graduates
or post graduates in arts or social science who cannot properly understand the
science subjects related to investigation. As application of forensic science,
knowledge of scientific means of collection of evidence, chemical
examination etc. are involved in scientific investigation, those who are
graduates in science subjects can easily and properly absorb it and they can
make use of such knowledge more effectively.14 While bifurcating the police
functions into investigation wing and law and order wing, the science
graduates should be included in the former category and those in non-science
field should be included in the law and order wing. Those who are having
knowledge in non-science subjects can interfere more effectively in various
problems in the society and deal with people while tackling law and order
situations and find solution very easily.
Need for the Increase of Manpower

The huge work load that each policeman bears on his shoulders can
be reduced only through increasing the man power in police. 15 It does not
mean that the police department should be widened with untrained, badly
deployed and thoroughly discontented and disappointed policemen. Instead,
those who have a precise understanding of the responsibility of their duty and

14

15

36.5% of the Sub-Inspectors cadets in the Police Academy are graduates and 63.5% are
postgraduates. Among them 20.6% are either graduates and post graduates in Science subjects
wereas 79.4% are either grauduates and post graduates in non-Science subjects.
In Britain a lot of research work had been undertaken on "manpower strengths" to fmd a scientific
way of measuring police needs but it could not provide a rationale for them. Between the Royal
Commission on Police of 1962 and seventies no clear formula emerged. In 1962 a working party
failed to fmd yardsticks for different establishments but produced some targets which were
endorsed by the Public Accounts Committee at the time., Royal Conunission on Police, 1962, Final
Report, S.K. Ghosh, op.cit., p. 55.

276

the methods by which better results can be achieved, especially in the case of
protection of the human rights of the people may be recruited.
It is suggested that while recruiting police personnel, they should be

divided into two wings namely, crime investigation wing and law and order
wing. They should be subdivided and may be posted in different specialized
branches. 16

Modern Technology in Scientific Investigation
The investigating officers should gIve pnme importance to
scientific evidences like finger print clues at the scenes of crime. This would
reduce the chances of innocent persons being booked by the police. The most
important allegation against the police is the use of third degree methods. The
use of third degree methods can be prevented if the police are equipped with
the latest equipments to detect offences. Custodial violence is used by the
police as a short-cut to complete the investigation successfully. But if the
crime can be solved with the help of modem methods of investigation,
custodial violence can be prevented up to a certain extent.
Modem scientific investigation requires both proper training and proper
equipment. Scientific methods of investigation are used by the police in Scotland
Yard and FBI. In Western countries, during the investigation, the fingerprints of a
suspect are taken and fed into a computer which is connected to a computer
network and in almost no time it can be ascertained whether the suspect has a

criminal background. Similarly the DNA test of hairs, blood, semen, saliva etc. is

of great help in criminal investigation and is widely used. There are modem
methods of communication which are very helpful in the investigation. Hence in

16

There are many specialized branches like juvenile police units, tourism police, traffic police etc.
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Western countries torture is not nonnally used during investigation and the correct
facts can be usually ascertained without resorting to torture. I 7
There are different schools of thought which deals with the criminal
behaviour of human beings. Amidst, the psychoanalytic school reflects that
human behaviour is largel'y the product of unconscious psycho-biological
forces called 'drives or instincts'. Criminal behaviour arises out of conflicts
related to these basic drives. IS
Crimes are categorized into financial,

political, biological,

communal, psychological etc. The causes of each type may varry due to
various reasons. Though there are numerous theories of crime, none of them
can reveal the truth behind all sorts of crimes. It is suggested that different
approaches are to be adopted to different types of crimes and criminals. It
would be better to train certain police officers with regard to certain crimes,
their causative factors and the criminal instinct implied in those criminals, so
that such officers would be able enough to investigate into the respective types
of crimes and identify the actual culprit. This will make him a professional
investigator and the service of such investigators can be utilized for the
investigation of cases in that series.

Electronic Recording of Interviews
'Principles on Detention' recognises the need for keeping records
of interrogations to ensure the right of freedom from torture and illtreatrnent. 19 Paragraph 1 of the 'Principle' provides that a detained or

Santosh Paul, "Right to Counsel" (1997) 8 S.C.C, 11., p ..39.
James Vadackumchery, Crime Police and Correction (1998), p. 177.
19 'Principles on Detention', stipulate in Principle 23 as follows: The duration of any interrogation of
a detained or imprisoned person and of the intervals between interrogations as well as the identity
of the officials who conducted the interrogations and other persons present shall be recorded and
certified in such form as may be prescribed by law.
17
18
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imprisoned person, or his counsel when provided by law, shall have access to
the infonnation.
The European Committee for Prevention of Torture recommended
that the states shall look into the possibility of making electronic recordings of
interview with suspects. As per the recommendation of the Committee the
statement of the arrested person is to be recorded then and there and the
recorded tapes are to be sealed in the presence of him. The recommendation of
the Committee is not implemented in the Western European countries except
England and Wales. 20 It is desirable to implement this recommendation of
ePT since it provides adequate safeguards to the victims of police

interrogation.

Polygraph Test
In many countries polygraph test is used as a means of interrogation

of the suspect. This test is otherwise known as lie detector test. This is a
system that protects the police officer, the complainant and the suspected
person. Under this system if the story presented by a complainant against
another is incredible, the complainant may be asked to undergo this test to
establish his authenticity. If he comes out as a liar after the test there will not

20

This type of electronic recording of police interviews was suggested to be implemented in many
other countries. For example this was suggested to the Cypriot authorities in 1992 (on which
occasion the delegation found evidence of severe ill-treatment /torture allegations which were
subsequently the subject of a judicial inquiry). When the CPT returned to Cyprus in 1996 they
appear to informed that the Cypriot authorities either had considered, or were considering the
possibility of introducing electronic recording; the Conunittee asked to be informed of the outcome
of these deliberations. Likewise in Bulgaria in 1995, when the Conunittee also found evidence of
torture, the CPT delegation noted that the 'Bulgarian Code of Criminal Procedure makes express
and detailed provision for the audio-video recording of interviews, at the request of person
concerned or on the initiative of the Magistrate responsible for the preliminary investigation'. The
CPT welcomed this provision, noted that it had not yet been implemented, and recommended that
the Bulgarian authorities should consider ways of doing so. In Northern Ireland in 1993, the
Conunittee could learn that though interviews with criminal suspects generally were recorded,
those with persons suspected of terrorism and detained under the Prevention of Terrorism Act were
not. The Northern Ireland authorities were asked to reconsider the issue and to employ audio
and/or video recording., Rod Morgan, "Protecting Prisoners Against Ill-Treatment in Police
Custody: the CPT's Standards", 12 Interights Bulletin (1998/9), p. 223.
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be any further interrogation against the accused and matter will be disposed
then and there. 21

Need for Judicial Vigilance
Taking into consideration the curative measures, it is found that
mere fonnulation of safeguards are not sufficient. Now it is up to the court to
transfer the theories on prevention of custodial crimes by adopting the method
of follow up action and thereby to ascertain that the offender is within the
purview of law. Though we have certain specific laws to this effect, the
problem lies in the implementation of those laws.
If criminal prosecution is launched for violation of human rights of
persons in police custody it can have a wholesome effect in curbing the abuse
of authority exercised by the police and in creating the necessary awareness
among the police personnel that if they resort to unnecessary and excessive
power and force against persons in their custody they will have to face
disastrous consequences. In due course this process of orientation would lead
to develop an inbuilt mechanism which might enable the police to distinguish
between the lawful exercise of authority and the unlawful use of force resorted
to by them.

21

Usually in certain western countries this system is still in practice. In this context it would be
interesting to look into an experience of a prostitute who underwent a lie detector test. A black
prostitute with a "rap sheet" containing 50 arrests alleged that a young black policeman had made a
deal with her to engage in an act of prostitution for ten bucks. She said that after they had engaged
in the act, he took his gun out of his coat pocket and held the gun on her while he took the ten
dollars back. The police officers considered this as an incredible story. They were unwilling to
believe a prostitute with the history of 50 arrests accusing a policeman who had been very
thoroughly investigated before coming on the police department, and who had a perfect
background. However the prostitute was asked to undego the lie detector test which she agreed. She
was a good subject on the polygraph. She came out as being absolutely truthful. The young officer
was called and asked about going on the polygraph because of the prostitute's allegations and her
truthfulness in the matter. But to their surprise the policeman refused to undergo this test and
resigned his job. From this incident it becomes clear that the lie detector machine is helpful to
identify the actual culprit. This will also be helpful for the police officers to keep away from
applying the third degree methods in interrogation., Edward M. Davis, Staff One: A Perspective on
Effective Police Management (1978), pp. 174-176
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The conduct of the police personnel cannot be corrected only with

high sounding phrases and quotations which are usually found in certain
judgments. It is really unfortunate that though courts are rendering apt and just
decisions they are least concerned about the implementation of such decisions?2
As far as the increasing number of custodial crimes are concerned,
the courts instead of issuing reminders to the parliament or directions to the
executive, should really try to establish the real content of their decisions. 23
Since the majority of the victims of police atrocities belong to
economically backward classes, they are not in a position to approach the
superior courts for initiating contempt proceedings against the errant police
officer. So it is suggested that even the lower courts should be empowered to
hear the grievances of the aggrieved persons.
At present the power of awarding compensation to the tortured lies
in the High Court and Supreme Court. It is suggested that the lower judiciary
should also be given simlar powers. As the lower judiciary is competent
enough to ascertain that a person is wronged at the time of trial, it is the most
competent authority to decide the quantum of compensation to be awarded. If
the Sessions Courts are empowered to grant anticipatory bail as that of the
High Court,24 why should not they be empowered to award the compensation
too? For implementing such provisions at the grass root level, at least the
Sessions Judges should be empowered to award compensation to the wronged.

12

23

24

Rama Pal, "Tackling custodial crimes - an over view", Human Rights Year Book (2000), p. 106.
This was done to some extent in D.K. Basu v. State of West Bengal, 1997 (1) S.C.C. 416 where

after listing the requirements for protecting persons in custody the Court warned: "Failure to
comply with the requirements hereinabove mentioned shall apart from rendering the official
concerned liable for departmental action, also render him liable to be punished for contempt of
court and the proceedings for contempt of Court may be instituted in any High Court of the
country, having territorial jurisdiction over the matter.", id., p. 436.
Section 439 (1) gives very wide discretion to the High Court and the court of session in the matter
of granting bail.
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In State of Madya Pradesh v. Shyam Sunder Trivedi25, Hon'ble Mr.
Justice Anand, speaking for the Court went on to observe:
The trial Court and the High Court, if we may say so with respect,
exihibited a total lack of sensitivity and a 'could not careless' attitude
in appreciating the evidence on the record and thereby condoning the
barbarous third degree methods which are still being used at, some
police stations despite being illegal. The exaggerated adherence to
and insistence upon the establishment of proof beyond every
reasonable doudt, by prosecution, ignoring the ground realities, the
fact situation, and the peculiar circumstances of a given case, as in
the present case, often results in miscarriage of justice and makes
the jutice delivery system a suspect. In the ultimate analysis the
society suffers and a criminal gets encouraged. Tortures in police
custody, which of late are on the increase, received encouragement
by this type of an unrealistic approach of the courts, because, it
reinforces the belief in the mind of the police that no harm would
come to them if an odd prisoner dies in the lock up because there
would hardly be any evidence available on the prosecution to
directly implicate them with the torture. The courts must not lost
sight of the fact that death in police custody is perhaps one of the
worst kinds of crime in a civilized society, governed by the rule of
law and poses a serious threat to an orderly civilised society.26
This Court then suggested:
The courts are also required to have a change in their outlook and
attitude particularly in cases involving custodial crime so that as far
as possible within their poweres the guilt should not escape so that

25

A.I.R 1995 S.C.W. 2793 at 2800, quoted in D.K. Basu v. State of West Bengal, 1997 Cri. L.J. 743.

26

Id., p. 2801.
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the victim of the cnme has the satisfaction that ultimately the
Majesty of law has prevailed. 27
In order to establish liability of the police in cases of custodial
death, the presumption of guilt should be raised against them. 28 It is imperative
that those police personnel found guilty of custodial violence should be
awarded severe punishment.

Mobile Judicial Unit
A new suggestion

In

this context is to introduce a system of

'Mobile Judicial Unit' (MJU). It is to be constituted in all the taluks and cities.

At least there should be a Magistrate in each unit who should be provided with
facilities for night shifts so that such places will be having a judicial watch for
24 hours. He should be vested with all powers to attend the judicial needs of
the arrested persons like granting of bail, recording of confessions recording of
dying declarations etc. Some officers should be appointed to assist such
Magistrates and atleast one of them should always be available with him in the
Unit. The officer should receive the untimely calls or information from the
police and public and transmit them to the Magistrate. 29 It should be made
mandatory that every arrest is to be reported to such officer of the Unit
through wireless messages within a prescribed time limit. 30
Through training programmes for subordinate judicial officers, the
High Courts should make an endeavour to bring a change in the minds of such
officers to have a new approach and attitude, particularly in cases involving
custodial crimes. They should be made aware of the need of exhibiting more
27
28

29
JO

Ibid.
See State of MP. v. Shyamsunder Trivedi, (1995) 4 S.C.c. 262; D.K. Basu v. State of W.B., (1997)
1 S.C.C. 416 pp. 432-433.
This system will enable the Magistrate to avoid direct contact with both the police and public.
This will be an effective step for fulfilling the objective contained in Article 22(3) of the
Constitution. It will reduce the tendency of police to keep the arrested persons in custody
unnecessarily even in night hours or when the courts are closed.
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sensitivity and adopting a realistic approach rather than a narrow technical
approach while dealing with the cases of custodial crimes, so that as far as
possible within their powers, the guilty should not escape and as a result the
victim of the crime gets the satisfaction that ultimately the law has prevailed. 31
The existing practice of remanding an arrested person in police
custody and thereby putting him in fear of torture should be avoided. Instead,
Magistrate should be empowered to order the investigating officer to make
further examination of the accused in jail custody. This would be helpful to make
a balance between the purpose of investigation and elimination of police torture.
Prolonged detention of arrested persons in police custody should be abolished.32
Considering the de-humanizing aspect of police behaviour and the
blatant violation of the human rights of persons in police custody, the
Government and the legislature should adopt the recommendations of the Law
Commission and bring about appropriate changes in the system not only to
curb the custodial crime but also to see that the custodial crime does not go
unpunished. 33
It is suggested that the entire legal mechanism should be equipped

with more congenial weapons to fight against torture. The Constitution is to be
amended so as to incorporate the provisions prohibiting torture and other
cruel, inhuman or degrading treatment or punishment.
Joint Effort of Central and State Government

The Central Government is trying to put the blame of police
atrocities on the shoulders of the State Government and vice-versa. It is
hightime to change this attitude of both Central and State Governments.
31
31
33

Infra n.33; see also Chandabai v. State ofM.P., 1997 Cri. L.J. 3844.
Amnesty International, The impact of violence against women, Mimeo (2001), p. 15.
Tandon, M.P., "Custodial Death: Torture in Police Custody", Legal Education Newsletter,
Jan.1996, p. 67.
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Instead of blaming each other they should go hand in hand while

W~ealing

with such issues and take steps for framing a policy for the prevention of
human rights violations by the police through amending both the Criminal
Procedure Code and the Police Act. 34 It is obligatory for the Government of
every State government and even the Central goverment to issue a White
Paper setting out the humane policy of the State. 35
It is suggested that the the first Optional Protocol to the

International Covenant on Civil and Political Rights should be ratified by the "\
Government of India which enables the individuals to complain to the Human '1
Rights Committee for effective remedies against police atrocities, when all the
domestic remedies are exhausted. The Government of India should take steps
to take away the reservations it made while acceding to the the Covenant, so
as to enable the Indian citizens the right to claim compensation in case of
wrongful arrest or detention. 36
The main reason for the failure of the Government to take steps for
the protection of the life and property of its citizens is not the scarcity of

funds. It may be either because of the lack of will or because the politicians 11
i
want the police to be retained in the existing structure for misuse of police for
their narrow partisan ends. Rule of law is being undermined and people's faith
in police eroded. Implementation of recommendations for police reform such
as those proposed by the National Police Commission, would have improved
the police image in the eyes of the general public but unfortunately those

14

lS

Incidently, it may be stated that as per entries 1 and 2 in the State List in the Seventh Schedule of
the Constitution 'police' is a state subject. Hence it is the sole responsibility of the State
Government to pass appropriate laws governing the behaviour of police.
V.R. Krishna Iyer, "Are not women human even when in custody", Human Rights Year Book

(2000), p. 97.
J6

That reservation however, has now lost its relevance in view of the law laid down by the Supreme
Court in a number of cases awarding compensation for the infringement of the fundamental right to
life of a citizen. See with advantage Rudal Shah v.State of Bihar, (1983) S.C.C. 141: (A.I.R. 1983
S.C 1086); Sebastin M.Hongrey v.Union of India; Rangendra Singh v.Smt.Usha Rani (1984) 3
S.C.C.339.
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recommendations have been ignored by succeSSIve Central and State
Governments. What the Government needs to do vis-a-vis the police if it
wants to govern according to the Constitution, is spelt out in great detail in the
National Police Commission Reports.
Under the Indian federal system the individual states have a concrete
responsibility to promote and protect human rights and to redress grievances.
The decentralization of the complaint disposal mechanism thus becomes a
necessity so as to provide a redressal mechanism that is readily accessible and
inexpensive in terms of time and cost. So the States should establish district-level
committees for effective and speedy redressal of complaints of human rights
violations. 37 The Protection of Human Rights Act provides for the constitution of
State Human Rights Commission38 and also for the establishment of Human
Rights COUrts. 39 But so far only a few states have set up state-level Human
Rights Commissions and Human Rights Courts. Scarcity of fund is often levelled

as ajustification for the non compliance of these provisions. 40
The Government should take steps for the prompt and effective
investigation, of all reports of torture published by the media including news
papers and T V channels and by various voluntary organisations by an
independent and impartial body. It should also initiate model prosecution
proceedings against the petpetrators of police torture and thereby make the
people convinced about the public commitment of the Government that it will
not tolerate torture or ill treatment of arrested persons by police. Voluntary
organizations and human rights activists who are giving information about

37

38
39
40

See Singh Sehgal, B.P. (Ed.), "Human Rights in India", (1995) 546-560), quoted by Chandra
Mohan Upadhyay, Human Rights in Pre-Trial Detention (1999), p. 149.
Section 21 of the Act.
Section 30 of the Act.
The Act has not specifically mentioned setting up of the Commission at the level of Union
Territories. The justification may be that the Commission at the national level will function in the
Union Territories also. However this is against the concept of decentralised grievance redressal
machinery.
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human rights abuses by police and working in the field of protection of rights of
persons in police custody should be appreciated through awards and incentives.
The Government should comply with its international obligation to
prevent torture which it affirmed through the V.N. Declaration against Torture

in 1979. Accordingly the Government of India is obliged to implement its
provisions through legal and other effective measures.

The Government

should accede to the V.N. Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment. 41
The practice of subsequent examination of post-mortum reports by
experts would be helpful for minimising the tendency of doctors to make false
reports. It would be nice to implement the recommendation of National
Human Rights Commission that all post-mortem examinations in respect of
deaths in police custody should be video-filmed and sent to the Commission. 42
The post-mortum certificates issued by the doctors in custodial
death cases cannot always be depended upon. In the absence of any credible
independent evidence, the fate of custodial death cases depends entirely on the
observations recorded and the opinions given by the doctor in post mortem
reports.

There can be a total miscarriage of justice if the reports are

manipulated. 43 Proper training and orientation should be given to medical
professionals so as to make them conscious of the need of maintaining their

The National Human Rights Conunission also suggested, through a letter dated 9 Dec. 1994,
addressed to the Prime Minister to accede to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, National Human Rights Conunission, Annual
Report (1994-95), p. 17 for detail see in Annexure I of the Report; The Conunission has again
urged the Government ofIndia in 1997. Human Rights News Letter, Jan. 1997, p. 2.
42 National Human Rights Conunission, Annual Report (1995-96), p. 15.
o The National Human Rights Conunission accordingly recommended the video-filming of postmortem examinations and the sending of tapes to the Conunission for scrutiny, with a view to
preventing such unacceptable and unethical acts. Twenty-two States and Union Territories have
now accepted this recommendation while four others have stated that they are examining the
matter. The Conunission has recommended to the States of Arunachal Pradesh, Maharashtra,
Manipur, Mizorarn, Uttar Pradesh, the National Capital Territory of Delhi and the Union Territories
of Andarnan & Nicobar Islands, Chandigarh, Dadra & Nagar Haveli and Lakshadweep that they
accept this recommendation without any further delay ;National Human Right Conunission Annual
Report (1998 - 99), p. 53.

41
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ethical standards. Model system of punishment should be applied to the
medical practitioners who issue false and manipulated post-mortum reports.
There should be a separate provision for conducting the postmortum examination within 24 hours in all cases of custodial death. The
deceased's relatives should be permitted to post an expert medical practitioner
at the time and place of post-mortum. The copies of reports of inquiry,
medical examination etc should be served as early as possible to the victim in
the case of custodial torture. Similarly post-mortum reports should be made
available to the relatives of the deceased.
Legislative steps are to be taken for providing mandatory judicial
inquiries in all allegations of custodial death. The government should also take
steps to ensure prompt and independent investigations into all allegations of
custodial torture, rape and death in police custody. Investigations of
allegations of torture or ill-treatment should be in accordance with the Istanbul
Principles44as endorsed by the UN Special Rapporteur on Torture. 45
The existing system of getting prior sanction from the Government
for the purpose of conducting investigation against the police personnel who
committed death or torture in police custody is to be removed. Similarly during
the pendency of investigation of cases of custodial torture, the accused police
personnel should be suspended from service till the final verdict from the court.
In the case of custodial death or torture both the officers who gave
orders and those who have peretrated it should be made liable. At the same

44

45

These are the principles on the Effective Investigation and Docwnentation of Torture and Other
Cruel, Inhwnan or Degrading Treatment or Punishment. In 1999 a Manual on the Effective
Investigation and Docwnentation of Torture and other Cruel, Inhwnan or Degrading Treatment or
Punishment (known as the Istanbul Protocol) was presented to the High Commissioner for Human
Rights, Mary Robinson, by an international expert group which took three years drafting the
docwnent. For the text of the Istanbul Principles see appendix of Amnesty International, The
impact of violence against women (2001), p. 45.
Supra n.32, p. 45.
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time the authorities who are expected to react, but remain silent, should also
be held liable.

The cases of custodial death and torture should be intimated not

only to the National Human Rights Commission but to the State HumanRights
Commission also. The recommendations of the NHRC for framing certain
guidelines for videotaping of post-mortem should be implemented. 46
Action against policemen who are complained against for brutality
has never been satisfactory.47 Most of the policeman accused of torturing or
killing suspects are invariably reinstated after a few months. 48 Very few are
dismissed. There should not be any leniancy towards the police officers who
are involved in cases of custodial torture. Special prosecutors should be
appointed to prosecute cases of custodial violence. If the accused is acquitted,
appeal should be preferred as a matter of policy.
It should be made mandatory on the part of the Government to

sanction an amount as interim relief in deserving cases of custodial torture.
Even if the case is acquitted, for want of evidence, compensation should be
awarded if prima-facie case is made out.
The exclusive attention of the investigating officer is essential to
the conduct of efficient investigation. Investigating agency should be distinct
from the police staff assigned to the enforcement of law and order. The
adoption of such a separation of the investigating machinery may involve
some additional cost. However, and the additional cost involved in the
implimentation of our proposal is necessary. The adoption of such a separation
will ensure undivided attention to the detection of crime. It will also provide

additional strength to the police establishment which needs an increase in most
~ National Hwnan Rights Commission, Annual Report (1998 - 99), p. 54.
Shailendra Misra, Police Brutality (1986), p. 66.
4i Times of India (Cochin), Nov.28, 1992.
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of the States. 49 Such a division will meet the needs of both the Government
and the judiciary. No modem Government in a democratic setup can function
without a police force at its aid. The law and order wing in implementing the
policies and programmes of the government will satisfy this. The investigating
police are to be made free from any sort of executive control; it should be put
under judicial supervision. This will bring the investigatory procedure under
the protection of the judiciary and greatly reduce the possibilities of political
and any other type of interference with the police investigation.
Service of voluntary organisations should be made use of in the
field of investigation of cases. Human rights organizations like Amnesty
International, Peoples' Union for Democratic Rights, Citizens for Democracy
and Peoples' Union for Civil Liberty should play a more constructive than a
partisan role. The States should welcome the critical approach of these
organisations and take measures to protect and preserve human rights. 5o
Precautions to be Taken in Recruitment and Training

Appointments to the NHRC should be made from among the
members of the State Units who are already in the field of human rights work
and programmes. Thus their experience in State Commission can be utilized
for the appellate body. Special prosecutors should be appointed to prosecute
cases of custodial violences. The Government and the higher police officers to
find out the real culprit without imposing unnecessary pressure should give the
subordinate investigating police officers ample time and opportunity. If the
accused is aquitted, appeal should be preffered as a matter of policy.
Transporting the arrested persons in public vehicles and through public places

49

lO

Law Commission of India, 14th Reoprt 1950 - "Refonn of Judicial Administration", Vol. 11 p. 741,
Ministry of Law Govt. of India.
In fact, vigilance of the people's voluntary organizations like Anmesty International, Association
for Human Rights etc. is needed to make the Govt. and the police act with responsibility.,Apama
Srivastava, op. cit., p. 82.
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with handcuffs should be avoided. They should be taken to the police stations

and to the court in the public vehicles itself. This will also reduce the
possibility of escape of arrested persons from police custody.
Proper recruitment and training are very essential to inspire proper
attitude formation in the police service so as to suit socio-economic
transformations going on in the society. Appropriate aptitude tests for recruitment
to police srvice must be devised so as to bring most suitable hands in the service.
Policing being an essential public service of great importance should not be
allowed to become the last refuge of the discarded elements.

Recruitment

procedures should comply with the important pre-requisites like emotional
stability, sound character, political neutrality, above-average intelligence etc.
There must be precautions in the selection. There should not be any
political interference and 'buying' of appointments and transfers. Considerable
care has to be taken in enquiring into antecedent of the recruits. Only high
quality officers properly trained should be involved in selection procedures. 51
Human rights would prove illusory unless we have police officers
of right caliber, to administer the police stations. The problems of human
rights in police work may be removed to a considerable extent if we take care
to ensure that the persons of right caliber are selected as police officers who
must be a monitor, an investigator, an advisor and above all, a functional
friend, philosopher and guide with free access and independence of action. 52 In
selecting and training of law enforcement personnel, the qualification of
respect and sensitivity to human rights protection should be a prerequisite,
kept under review and counted toward assessment of their performance and
future prospects.

SI

See also Kamal Saini, Police Investigation (2000), p .. 55.

S2

Supra n.50, p. 84.
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Training of personal is the foundation on which the police force is
built. The main objective of police training is to make lasting improvement in
his role enactment capacities as a policeman and to develop his capacity for
assuming higher levels of responsibility. Thus, police training is an effort to
fit man for police life and to make him think, act and live like a police officer.
Skilful investigation is an art, which can be learnt only by training
and experience. The training imparted to police personnel is not homogenous
in character. The extensive training in investigation with recent scientific
innovation could be imparted to create specialised wings for investigations.
Police training should be an earnest endeavour to impart and
improve knowledge and skills and to bring a change of attitude53 in the police
behaviour so as to inculcate in them a human rights culture on the basis of the
international and national standards for the protection of human rights of
persons in police custody. It is a process of developing a person's effectiveness
through carefully selected methods by competent trainers in a suitable learning
climate. 54 The training imparted to police personnel is not homogeneous in
character. It is ranging from performing the law and order functions in

53

54

While enthusiasm and initiative in investigation are cardinal virtues, no investigator should start an
investigation with the thought that he must obtain only a certain type of solution. If he does so, he
is too often inclined to bend and twist facts or adopt unlawful means to obtain the desired solution,
Jacob Fisher, The Art of Detection (1948), p. 25.
The Ausbeton Committee (U.K., 1944) while dealing with the objectives and general principles of
training gave following objectives:(i) To equip the civil servant with precision and clarity in the transaction of business.
(ii) To attune the civil servant to the new tasks which he will be called upon to perform in a
changing world.
(iii) To develop resistance to the danger of becoming mechanised by visualising what he is doing
in a wider setting and by preserving with his own educational development?
(iv) To develop his capacity for higher work and greater responsibilities.
(v) To develop and maintain staff morale particularly because large number of people have to
deal with tasks of a routine nature.
(vi) To inculcate the right attitude towards the public never forgetting that the civil servant is a
servant and not the master of the community.
(vii) To sustain the human touch not only in direct personal contacts with the public but also in
handling correspondence which demands a proper sense of urgency and due consideration for
the man at the other end., 'Training-Concepts and Objectives', Report of The Committee on
Police Training (Ministry of Home Affairs, Government of India), p.ll quoted by Karnal
Saini, op.cit., p. 56.
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regulating the traffic, etc. The extensive training in investigations with recent
scientific innovations could be imparted to create

specialised wings for

investigations.
To achieve the desired goal, police personnel should be provided
with better initial institutional training and periodical in-service training in the
field of human rights. The target of training should be the comprehensive
development of the human rights oriented personality of the trainees.
Transparency of action and accountability perhaps are the possible
safeguards which must insist upon. Attention is also required to be paid to
properly develop a work culture. Training and orientation of the police should
be consistent with basic human values. 55
Human Rights Oriented Initial Police Training

The legal instruments like the Indian Police Act should be
restructured giving more importance to human rights of the persons in police
custody. Training methodology of police needs restructuring. The training
programme of the police personnel should focus on the abolition of torture and
barbarious treatment of the victims in the police custody and thereby promote
and protect their human rights.
The present syllabi of the police training colleges and academies
need a drastic change so as to include human rights oriented subjects which
can impart an apt training which will make the police personnel competent
enough to protect the human rights of persons in their custody. In this context,
it would be worth to suggest that the libraries of such training institutions
should be well equipped with sufficient books and reading materials on

55

(1997) 1 S.C.C 433; see also Dilip K. Basu v. State o/West Bengal. A.I.R. 1997 S.C. 3017.
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subjects like human rights, modem scientific methods of investigation,
behavioural science, criminal psychology etc.
It is suggested that the State Government should introduce a new

training curriculum for the police personnel involved in the arrest, detention
and interrogation of suspects.56 Police should be made aware of the basic
human values and made sensitive to the constitutional ethos. For the object of
upholding the rights enshrined in various international human rights
instruments like the Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment, and the Code of Conduct for Law

Enforcement Officials, police officers making arrests should undergo adequate
training on human rights. Efforts must also be made to change the attitude and
approach of the police personnel handling investigations so that they do not
sacrifice basic human values during interrogation and do not resort to
questionable forms of interrogation.
Without being harsh to the policemen, the best way and the need of
the moment, is to sensitize them and inculcate in their minds that the victims
of police torture too are human beings and deserve to be treated humanely and
their rights too are respected and preserved. Instead of dismissing the torturer
as a sadist, or a maniac, he must be humanised by giving training in human
rights and also punished promptly. Atrocities committed against individuals
can be tackled in this way.
Inservice Training on Human Rights for Police Personnel

Linking in-service training courses with the channels of promotion
to various levels of higher responsibility would ensure better motivation and

56

The existing training is to be refonned by giving more importance to human rights, criminology,
victimology, penology, science of investigation, law, psychology etc. The concept and philosophy of
police is to be restructured so as to make it the fIrst and best instrument to save and protect the
community. The training methodology and curriculwn is to be re-shaped in the light of this new
concept. Every effort is to be made to re-structure the training pattern to change the existing inhuman
face of the police and to convert it into a protector of human dignity in their ends and means.
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greater effectiveness in the field of protection of human rights by police. The
questions of promotion procedures and channels of advancement have to be
considered and then linked with in-service training and competence tests. The
in-service training has to be so fashioned as to keep professionally trained men
abreast of new development in various fields of activity. 57
Psychological

orientation is

absolutely necessary for police

personnel. This would not only improve their behaviour but also help in dealing

with traumatized victims. Though an ultimate change cannot be achieved within
one day, the new systematic training can definitely bring an immense change in
the existing human rights awareness of police, and there will be a day that
everyone will say that police is our friend, philosopher and guide.
Remedial Measures against the Arbitrary Use of Police Powers

The vast discretionary powers enjoyed by the police invite '\
arbitrariness, favouritism, corruption and injustice. So the areas of vast police
discretion should be identified and necessary checks should be provided. This
can be initiated by reviewing the past instances of corruption.
The police should be allowed to interrogate the accused only when
an impartial third person is present. During interview, many respondents
stressed the need for appointing more staff for supervising the activities of
police personnels from constable to sub inspector.
With the enactment of a plethora of social, fiscal and other laws,
the powers of the police to arrest have widened beyond imagination. This
~ves

scope for misbehaviour and unnecessary detention. A review of these

powers of arrest is called for and suitable corrective steps are to be taken.

jJ

Promotional in-service training courses should be seminar type rather than traditional class room
types.,'Training-Concepts and Objectives', Report of The Committee on Police Training (Ministry
ofHome Affairs, Government ofIndia), pp. 12-13.
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Public Co-opertion
Normally a country can be well judged by the quality of its police
force. The 'litmus test' of police reputation is the goodwill and public trust.
Police is an instrument of service to community and as a luminous social
service organization, they should become creative for the betterment of the
fellowmen and the society.
lawaharlal Nehru

In

his address to the Andrapradesh Police

Officers remarked: "The basic test of a police officer should be whether he can
gain the co-operation of the people. If the official who is in charge cannot do
that, it does not matter how clever or able he is; he is just not suitable for the
task."S8
Police is a social service organization, committed to community
welfare orientation. Helpful advice and immediately responding attitude of
police to the needs of one in trouble will win regard and respect of the
community. The programmes that are introduced by police in this path to
interact with the public have a long way to go. The police should be taught
that the root causes of political violence are political in nature and the cures
should also be political. The police should confine themselves in fighting
against the criminality involved in the actions of the 'rebels' and through
better tactical and professional skills and methods attempt should be made to
neutralize them. To fight against the 'rebels,' one needs information and
cooperation from the public. Custodial violence takes the people away from
the police and weakens their efforts to get information.
Instead of blaming the police, they should be supported by the
people with all kinds of help for the enforcement of law and the protection of

S8

Talk to the Andhra Police officers at Kurnool in December, 1955 quoted in B.N. Mullik, Nehru On
Police (1970), pp. 17,20.
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life and property of the people. Now the people are even afraid to be witnesses
of cases in the court. This attitude of the public is to be changed and they
should be made aware that it is a duty of every citizen for the purpose of
safeguarding the values of human rights.
Without public participation, no police howsoever equipped and
trained can fight against crime in any society. As such, police has to take the
initiative to build bridges with all sections of society and solicit their cooperation. It is possible for the Inspector General to appoint Honorary Police
Officers from amongst respectable members of the public in different areas
who can supplement police efforts in crime prevention and detection.
The public should come forward to assist the police in detection of
cnmes by giving useful information, and the police within the existing
limitations should try to perform their duties honestly and sincerely.

The

senior police officers should envisage novel programmes like 'PoliceCommunity Relations' and thereby establish constant contact and a healthy
relationship with the general public. The senior officers and the retired hands
from the police department who are having sufficient foresight and
detennination should provide proper guidance to such programmes. If these
measures can be achieved, the police can keep away from depending thirddegree methods and thereby put some constraints against custodial violence.
Custodial violence should be abjured at all levels by creating a
consensus among the public against all forms of custodial violence. Complaints
against police actions should be treated seriously because only through the
complaint, the pulse of the public can be ascertained. Public Opinion and Public

will to eradicate custodial torture and custodial violence is urgently required to
be built up. This will be the biggest and the surest penacea.
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The subordinate investigating police officers should be given ample
time and opportunity by the higher police officers to find out the real culprit
without imposing unnecessary pressure.

Re-structuring the Police Station
Police station is designed and equipped for putting the arrested
persons for a short period. This does not necessarily mean that it is only used
for such purposes.

59

So there should be a thorough modification as far as the

lock-ups are concerned. The existing pattern of putting the arrested persons in
dark cells without sufficient air circulation is absolutely a violation of the
human rights of the arrestees who are also human beings.
In this context it is suggested that all lock-ups should be
constructed with sufficient ventilation and adequate space60 with sufficient
fumiture. 61 The maximum number of inmates in a lock-up should not exceed
five. Each person should be provided with clean mattress and blankets.
Persons in custody should be allowed to comply with the needs of nature with
adequate washing facilities.
Women custody officers should be appointed in all the stations and
they should be given absolute control over the women in police custody. It is
suggested in this context that even the remote possibillity of interference by
the superior police officers upon the female custody officer should be avoided.
S9

60

61

Field study discloses that most of the police stations are often used for prolonged custody of the
arrestees and there are certain cases in which it went upto a period of 20 days.
In early 1992 the CPT suggested that the size of the lock-up should be of the 'order of 7 square
metres, 2 metres or more between walls, 2.5 metres between floor and ceiling'. This standard has
proved difficult to apply in conditions of long-tenn penal custody. So the Committee has
subsequently accepted that cells substantially smaller than these are acceptable. In the past, the
CPT's threshold of acceptability has appeared to lie between 4 and 4.5 square metres for overnight
stays with Cells with smaller than 4 square metres area was acceptable only for detainees waiting
for a 'few' hours. However, it has recently said that cells of 4.5 square metres area are not
acceptable for overnight stays. Waiting cells of 2 square metres or less have been judged totally
unacceptable for even the shortest of periods Rod Morgan, "Protecting Prisoners Against IllTreatment in Police Custody: the CPT's Standards", 12 Interights Bulletin (1998/9), pp. 223-224.
If there is any apprehension on the part of the police about violent attacks between the arrested
persons using movable furniture, it can be substituted by fixed ones.
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Pregnant women should be gIven ample medical care with facility for
periodical check up and nutricious food.
Juvenile justice is the need of the day. Welfare of the children
should also be considered by the police personnel. While dealing with the
children the police should always keep in mind that they are the citizens of
tomorrow. They should not be treated like grown ups. The trivial errors
committed by the children can be ignored and if possible such matters should
be settled in the presence of their parents at home.

Custody Records
The single comprehensive custody record system was introduced in
England and Wales. 62 From ePT reports it appears that although almost all
countries record the principal aspects of custody, such as the time of arrest,
time of arrival at the police station, starting time and finishing time of formal
interviews,

these

accounts

are

generally

recorded

In

different

documents. 63 This makes them relatively difficult to collate and many
potentially important aspects, such as the provision for clothing, food, medical
care etc. generally go unrecorded.
It is suggested that the fundamental safeguards guaranteed to persons

in custody sould be ensured and there should be a single and comprehensive

custody record for each detained person. Such custody record should contain the
details of his arrest, the subsequent action taken, legal consultation, his physical
health, mental condition, the details of those who visited him in custody, the
kind of food offered to him, details of personnel who interrogated him, duration
of interrogation etc. The custody record should contain all the whereabouts of

62
63

Where this is required by the Police and Criminal Evidence Act 1984.
Rod Morgan, op.cit., (1998/9), p. 223.
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at that time the request, if any, made by a detainee during the interrogation etc. 64
This record is to be kept systematically in the police custody. The police should
get the record signed by the detainee and thereby defend themselves against
unwarranted allegations.
As police stations are established for maintaining law and order, the
public should be given free access there. The present system of placing an
armed police constable infront of police station will definitely cause fear in the
mind of the public in approaching the police station. Contrary to the existing
system, all police stations should be provided with reception-cum-waiting
rooms with adequate seating facilites.
Today it is the usual practice of the police personnel to make
discrimination among the suspects. In many of the police stations, they are
very much reluctant to offer a chair to the interrogated and at the same time
they do offer this to the prominent persons like politicians and bureaucrats.
Application of this double standard in their approach to people should be
thoroughly eliminated. Method of treatment should be almost uniform to all
suspects, irrespective of the fact that whether he is an influnced politician or
an illiterate layman. Another suggestion in this context is that there should be
ample facilities for free communication between the interrogated and the
interrogator.

Central Reception Facility for Arrestees
A Reception Centre headed by a senior police officer consisting of
a physician and a psychiatrist should be constituted in all sub-divisions. This
would help to conduct medical examination of the arrested persons. It is
suggested that arrested persons should be assisted by the psychiatrist at the
reception centre even before interrogation so that they will be mentally
64

Id., p. 222.
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prepared to face any sort of questions put to them65 • The Reception Centres
should be attached with an interrogation room equipped with essential
scientific arrangements for the purpose of interrogation. In setting up such
interrogation rooms, the suggestions and recommendations of the psychiatrist
in the centre or other psychiatrists may also be considered.

Need for Decent Clothing
Regarding the dress of the arrested persons it is suggested that the
present pattern is to be changed. As far sas possible he should be allowed to
wear his own cloth, if not possible, he should be provided with better decent
and hygiene dress. They should not be forced to wear humiliating dress.

Professionalism in Police
The welfare of the people can be ensured by the sincere efforts and . /
judicious action by police with a professional orientation. The root cause of
the problem of custodial violence can be eliminated by resorting to
professionalism in police and ensuring greater independence of their
functioning with accountability and transparency.
Of course every profession has the primary responsibility to impose
discipline upon its members and maintain a code of ethical behaviour by
internal mechanisms and supervision by the seniors in the organization. But as
far as police is concerned already there is an effective system of superior
command and control over the subordinates. This power of control is to be put
to good use by making the superior police officers more transparent in their
dealing with the subordinates. Transparency brings efficiency and popular
support. Reformation of the organization should start from above and clear
signals of good behaviour should be sent down to all ranks.
65

The survey results reveal that 8% of the arrested persons have lost their mental balance. (See also
the Interview Schedule in Appendix XI)
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The interpersonal relationship and the management in the police
system should be re-shaped in a democratic manner based on human rights
concept. The style of leadership has a very important role in shaping the
qualities of subordinates in the service and their attitude towards human
rights. 66 The concept of leadership qualities of police officers, especially the
SHOs should be modified according to the modern human rights concepts and
the need of time.

Need of a Code of Conduct:
In England there is a Code of Practice for the police for treatment
of persons in the custody of police which contains several guidelines for the
protection of rights of persons in police custody. Part V of the Police and
Criminal Evidence Act (PACE), 1984 and the Code of Practice for the
Detention, Treatment and Questioning of persons by the Police (Code C)
67,contain elaborate provisions regarding detention, treatment and interrogation
of persons in the police custody. They provide clear - cut guidelines for the
police as well as strong safeguards for the persons in custody.
In Code of 'C,68 there are detailed provision for protecting the rights
of persons in police custody. One of the striking features of the Code is the
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This leader is to be characterized by the interest for the protection of human rights of persons, a
strong drive for responsibility venture in problem solving, drive to exercise initiative in social
situations, self-confidence, and a sense of personal identity, willingness to accept consequences of
decision and action, readiness to absorb inter-personal stress, willingness to tolerate frustration and
delay, ability to influence other person's behaviour, and capacity to structure social interaction
systems to the purpose at hand. M.Ponnaian, "Human Rights and Police Friend, Philosopher and
Guide", Glimpses of Human Rights, M.ponnaian, Panch Ramalingam and Rani Ponnaian (Ed.)
(1999), pp. 69-70.
The Code of Practice for the Detention, Treatment and Questioning of Persons by the Police (Code
C) is one of the four codes formulated in accordance with section 64 of the Police and Criminal
Evidence Act (PACE) of 1984. The other three codes are the Code of Practice for the Exercise of
Powers of stop and Search by the Polico Officers (Code A), the Code of Practice for the Searching
of Premises by Police Officers and the Seizure of Property Found by Police Officers on Persons or
Premises (Code B) and the Code of Practice for the Identification of Persons by Police Officers
(Code D). These Codes were issued by the Home Secretary and approved by the Parliament. The
Codes originally came into existence with effect from 1st January 1986 and these Codes have been
revised and the revised Codes came into existance on 1st April, 1991 superceding the 1986 Codes.,
see Michael Zander, The Police And Criminal Evidence Act 1984 (1985), pp. 261-364.
Code of Practice for the Detention, Treatment and Questioning of Persons by the Police.
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division of functions between the 'custody officer' and the investigating officer.
Accordingly one or more custody officers are appointed for each police station.
Avariety of duties are being assigned to the officers when a person is taken into
custody. The custody officer must make a record of everything the person
detailed has with him. 69 A person taken into custody is normally entitled to have
someone informed of his arrest and to have legal advice.
'Code C' contains elaborate requirements as to the physical
conditions in which persons are to be kept by the police70 and lodging of any
complaints 7l about treatment in custody and medical treatment. 72 There are
elaborate provisions enshrined in the Code to govern the procedure for the
interrogation of persons in custody. They have replaced the non - statutory
Judges Rules and Administrative Directions to the Police, which once guided
and regulated the police in the conduct of interrogation. 73 Breach of a particular
Rule or Direction might, but in practice normally did not render the confession
inadmissible. Generally speaking, the police can ask any person such questions

as they think appropriate. However, 'Code C' requires that the interrogated
should be cautioned before questioning in the following terms: "You do not
have to say anything unless you wish to do so, but what you say may be given
in evidence", or other words to the same effect. 74 The Code 'C' makes it
mandatory that an accurate record should be made for each interview with a

69

70

71

72
7J

74

Police and Criminal Evidence Act 1984, S.54( 1) reads: "The custody officer at a police station shall
ascertain and record or cause to be recorded everything which a person has with him when he is(a) brought to the station after being arrested elsewhere or after being committed to custody by an
order or sentence of a court;or
(b) arrested at the station after having attended voluntarily there or having accompanied a constable
there without having being arrested ..
Code of Practice on Detention, Treatment and Questioning of Persons in Custody (1991), C.5.,see
Michael Zander, The Police And Criminal Evidence Act 1984 (1985), p. 267.
1d., C.9.1, see id. p.271.
1d, C.9.2-9.6 , ibid.
The Judges Rules originated in 1906, with revised versions issued in 1964 and 1978 together with
related Administrative Directions from the Home Office. Compliance with the Rules would tend to
ensure that a confession was admissible.
Code of Practice for Detention Treatment and Questioning of Persons by the Police (1991),. C.1O.,
see Michael Zander, op.cit., p. 272.
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suspect. 75 Interrogating must nonnally take place at a police station and the
record must nonnally be made during the course of the interrogation. This
means that the interrogation should be either tape-recorded or contemporaneous
notes should be made. To avoid prolonged interrogation the code makes it
mandatory that sufficient breaks should also be provided during the course of
interrogation.
The various provisions in the Police and Criminal Evidence Act

(PACE), 1984 and the guidelines contained in the various Codes have
succeeded to a great extent in eliminating the practice of custodial torture in
England. 76
Relevant Amendments to be Made

The structural and legislative changes can also make police more
accountable to human rights issues. The various rulings of the Supreme Court,
various High Courts, the National Police Commission, the reports of the Law
Commission, and the reports of independent observers have made clear that
there is immediate need for amending relevant sections of the Code of
Criminal Procedure and the Indian Penal Code.
Specific provision should be incorporated

In

the Protection of

Human Rights Act enabling the transfer of cases relating to police atrocities
from NHRC to State Commission and vice-versa. Section 50(1) Code of '1
Criminal Procedure is to be amended so that the discretion given to the police
in resorting to Arrest should be subjected to closer and continuous supervision
by higher echelons.

75

76

Id"C.ll, id"p, 273 ..
S,H. Bailey and M.J. Guinn (Ed.), Smith and Bailey on The Modern English Legal System, Sweet &
Maxwell, London (1996), p. 679.
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To reduce the burden of police and to enable them to concentrate in
the investigation of more serious offences, section 173 of the Code of
Criminal Procedure, 1973 can be amended so as to include a provision by
which police can allow the parties to compound offences under section 320 of

!PC at the stage of investigation itself but subject to judicial supervision.
Section 167 of the Code of Criminal Procedure, 1973 is to be amended so as to
include a provision to give a copy of the First Information Report to the
accused before the arrest so as to ensure that the duty imposed on the police to
infonn the accused of the ground of arrest has been complied with.
Section 54 of Code of Criminal Procedure, provides that at the time

of arrest the accused is to be examined medically only on his request. Thus

!he section exonerates the police from the liability to provide medical
examination to the accused. So this section is to be amended so that if the
circumstances so warrant, at the time of arrest and thereafter the accused
should necessarily be examined medically at the instance of the police and he
should be given adequate medical aid, even if not expressly required by the
arrested person. Arrested person should also be legally entitiled to request a
Magistrate or other independent body for an order to a second medical
examination. It should also be made mandatory that the written result of such
medical examination should be made available to the arrested person.
Necessary amendments are to be made in the Indian Police Act
imposing a duty upon subordinate police officers to disobey the illegal orders

of their superiors to inflict torture. Through such an amendment Article 5 of

V.N. Code of Conduct for Law Enforcement Officials can be incorporated in
our legal system.
Section 155(4) of the Evidence Act should be repealed to redress
the unfair balance between the accused and the prosecutrix and to prevent
abuse of legal process in the trial of the case of custodial rape. To keep the
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balance it should be provided that the bad character of a prosecutrix in a rape
case is also irrelevant unless evidence is given that she bears a good character.
Thus sections 53 and 54 of the Evidence Act must be amended tQ apply to the
character of both the prosecutrix and also the accused in a case of custodial
rape. Sections 101 to 103 of the Evidence Act, imposes a duty on the
prosecution to prove the offence beyond the shadow of doubt. The
'presumption and proof of consent' in Section 114-A of the Evidence Act on
the rape crime in the custody of police introduced by Act 43 of 1983 cannot be
so effective. The burden of proof has to be shifted to the accused police officer
to disprove that he has not committed such a rape crime on the victim in the
police custody. In other words, the principle of burden of proof has to be made
an exception to grave crimes like custodial torture and custodial rape under the
Sections 101 to 103 of the Evidence Act.
There should be statutory right to compensation to victims of
human rights violations in police custody. The liability to pay· such
compensation should not be just of the State Government, but of the offending
police officials themselves.
There is a limitation on the powers of the court to interfere in
investigation conducted by the police and the same should not overlap the
other77 • The Evidence Act must be amended whereby the injuries sustained by a
person in police custody may presumed to have been caused by police officer
in-charge of his custody and this would shift the burden of proof on police
The discretion is mainly with the police officer and unless there is
clear evidence that it is a fraudulent exercise of the power vested in the officer,
his discretion cannot be questioned in proceedings under Section 491 of the

n Excepting for limited purposes, amongst others of bail or writs of habeas corpus under section 491,
Cr.P.C. (now repealed) or a writ of mandamus if the investigation be malajide.
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Criminal Procedure Code (now repealed).78So necessary amendments are to be
made in the Code of Criminal Procedure to give more power to the judiciary in
this regard.
Many human rights activists are

sayi~

that Human Rights

Commission is a dog which can only bark and'€3bite. So Human Rights
Commissions should be given more teeth by amending section 30 of the
Protection of Human Rights Act and prescribing powers and procedure of
Human Rights Courts.

Similarly orders passed by State Human Rights

Commission should be given binding effect of the orders of court subject to
appeal before NHRC. Also necessary amendment of the Protection of Human
Rights Act is to be effected so as to make NHRC as an appellate body to
oversee the functioning of the State Human Rights Commission judicially and
administratively.
There should be provisions for judicial supervision in exercise of
power to arrest without warrant. This will require amendment of Section 58
Cr. P.e. Section 176 Cr. P.e. should be amended so as to provide for judicial
enquries into all allegations of custodial deaths within a specific time frame.

Redressal Mechanism.
In its first report the National Police Commission stressed the
importance of the need for having an institutionalised mechanism for curbing
the abuses as well as for effectively redressing the grievances of the public
against the police. The Commission observed:
One of the fundamental requisites of good governance in a
democracy is an institutionalised arrangement for guarding against excesses or
omissions by the executive in their exercise of their powers or discharge of

78

A. K.Gopalan v. State of Kerala, A.I.R. 1962 (Ker.), p. 215.
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their mandatory duties which cause injury, harm, annoyance or undue hardship
to any individual citizen. The arrangements has not only to include internal
checks and balances to minimise the scope for such misconduct, but also to
ensure an effective inquiry into any specific complaint of an alleged excess or
omission and expose it promptly for corrective as well as penal action. 79
Though police accountability is an accepted reality today, it
remains in theory only. The concept of police accountability is not brought
into actual practice. Though there are a few external institutional arrangements
for the purpose that are meant to hold police accountable, in reality these do
not function. For instance, the office of the District Magistrate which has been
given the powers to exercise 'general control and supervision' over police80 is
apparently meant to check the police atrocities. However, the experience of
the last 144 years of the commencement of the Indian Police Act shows that
this civilian overview is lonely cosmetic in nature and actually it is only a
shield to police from further proceedings.
International law vehemently condemns and prohibits torture and
ill-treatment of the detainees. It casts an obligation on the State Parties to
adopt effective legislative, administrative, judicial or other measures against
acts of torture and ill treatment8 !. In order to accomplish this objective, the
Government should adopt a comprehensive custodial justice programme
emphasizing

the

official

condemnation

of torture

and

eliminating

incommunicado and secret detention. Emphasis should also be given to
independent investigations of allegations of torture, exclusion of evidence
found to have been procured by torture and compensation and rehabilitation

79
80

81

National Police COnurllssion, First Report (1979), p. 35.
Under section 4 of Police Act 1861.
See also, Yearbook of the United Nations. Special Edition, U.N. United Nations Publication, New
York, (1995), p. 325.
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for victims of tortures 82 • The Government should also take
train the police officers accordingly.

a~ecessary steps to
\

In this context it is suggested that a redressal mechanism is to be
introdued consisting a three-tier system - Grievance Cell in every police
circles, Complaint Board in all the districts and a State Security Commission
in the state level. For the smooth functioning of the Mechanism and for a
popular representation, a civilian control mechanism is to be included in the
form of Custodial Justice Committee at the cutting edge level.

Public Grievance Cells
In some of the metropolitan cities like Madras, Bombay, Poona etc.
there are police advisory committees for the active participative contribution

by the public in maintaining public order. 83 The citizens' voluntary force is
another terminology attributed to the good citizens who volunteer themselves
in extending public cooperation. The purpose of all these organizations is to
create the mutual trust between police and public and to infuse confidence and
faith in the police functioning.
It is through the method of public relations that the public can be

kept informed of all the activities of the police.

Recommendations have

earlier been made to create a Public Relations Wing in the police department84 •

82
83
84

See also, Amnesty International, Torture in the Eighties (London), (1984), p. 249.
M. Ponnaian, Panch Rarnalingam and Rani Ponnaian, Glimpses of Human Rights, (1999), p. 78.
Fourth Police Science Congress Conference of the Inspector-General of Police held in 1964, V.P.
Police Commission 1961 : 160-61, M.P. Police Commission 1966 : 275-81, Bihar Police
Commission 1961. The Bihar Government was the ftrst to appoint a Public Relations Officer, but
the experiment was not very successful. A post of Public Relations Officer was created by the V.P.
Government in 1969 in the office of the IGP, an officer of the rank of Dy. S.P. was appointed as
P.R.O. There is, however, no separate staff of the P.R.O. In the performance of his duties he is
assisted by the subordinates of clerical rank and a photographer. The main task of the P.R.O. is to
publicise the achievements of the police in the state. His duties are at present mainly confmed to
contact with press. There is no arrangement for this post at the district level: Apama Srivastava,
Role ofPolice in a Changing Society (1999), pp. 249 , 250.
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The already existing gnevance cells in the office of the
superintendent of police are defective due to many reasons like lack of
adequate procedures, lack of proper evaluation of the complaints etc. It
functions just like a post office, just for receiving complaints from the public
and sending them to different sections. Some unexperienced head constables
are placed in these cells who are quite unawre of the relevance, nature and
gravity of the grievances. They are actually expected to categorise the
complaints according to their merit, places from where more complaints are
lodged, the repeated nature of complaints etc. Above all they are expected to
see whether prompt and proper action is taken against errant police personnel.
It is quite unfortunate that so far no such powers are conferred on them.
Each police circle should have a Public Relation Wing consisting of
a Public Grievance Cell. It is the duty of this Cell to register all the grievances
against police by the public and solve them. This can be done by conducting
seminars, adalats and public interaction programmes. 85

District Complaints Boards
Ultimately, the police are responsible to the public and not to the
Chief of the Police. Some civilian review of police conduct in whatever form
is essential.

The NHRC has suggested setting up District Complaints

Authority to examine grievances of the public in matters of misuse of power
and custodial violence by the police and to introduce the system of a 'Lay
Visitors Scheme,86

8S

86

This will be helpful to maintain a mutual respect between the police and the public and to impart
boldness among the public to come forward as witnesses in criminal cases.
In early 1980s such a 'Lay Visitors Sheme' was introduced in U.K. for visiting police lock-ups on
the recommendations of the Scarman Report., Sankar Sen, Human Rights and Law Enforcement
(2002), pp. 14-15.
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State Security Commission

/

Recommendations for police reforms such as those proposed by the
Second Report of the National Police Commission 1979 and other expert bodies
should be implemented to free the police from political influence and patronage
and also constitute a statutory body such as State Security Commission in each
State to help the State Government "to discharge its superintending
responsibility in an open manner, under the frameworks oflaw".87
While constituting State Security Commission, it would be better to
exclude the interference of both the State and Central governments. 88 Instead, it
would be nice to have a statutory provision regarding this. A retired High Court
judge should chair such Commission. He is to be appointed through a unanimous
consensus among the judges of the High Court. The Commission should also
consist of a retired Director General of Police, an eminent human rights activist
and a known social reformer as its members. The chaitperson may appoint the
members after consultation with the Chief Justice of the High Court.

Civilian Control (Custodial Justice Committee for the Supervision of Places

of Detention)
The systematic endeavour to include the welfare bodies of
voluntary character in the redressal mechanism is a suggestive approach. The

87

88

'State Security Commission' apart from other functions would also hear representations from any
senior police officer regarding his being subjected to illegal or irregular order in respect of his
duties. It will be open to a senior police officer to challenge the order received from his DGP and
Government as illegal or irregular and put the DGP and Government on the defense before the
Security Commission. The Security Commission could pass strictures against the Government, in
this regard, and the opposition could utilize it in the Floor of the House to give pressure on the
Government. So this would have a psychological effect on the Government and the political
patrons to act fairly and the police also could act independently, in the interest of the people and the
society without fear or favour., National Human Rights Commission, Annual Report (1995-96), p.
16, See also, Abhinandan Jha v. Dinesh Mishra, A.I.R. 1968 S.C. 117.
There is enogh chance that State interference may create unnecessary bias in the matter of
appointments. Since police is a state subject, the interference of Central Government may invite
unwarranted criticism.
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social welfare department can and must set up institutions conducive to protect
the victims of custodial torture.
The conditions of the persons in police custody can be safeguarded
through involvement of the community in the invigilation operation. For the
effective supervision of places of detention, it must be carried out by trained
persons who are interested in protecting the human rights of the detinues and
having adequate knowledge of the custodial rights of arrested persons.
There should be a custodial justice programme in all the police sub
divisions or in the panchayaths. A Custodial Justice Committee should be
constituted as a part of the programme. Reputed human rights activists and
social workers preferably from the locality, media men, nominees from the bar
preferably from the locality and nominees from the police department should
be made the members of the Committee to ensure the custodial justice of
arrested persons. The Committee should elect a Custodial Justice Officer to
look after the welfare of persons who have been taken into custody by police.

It should be made obligatory on the part of the arresting police officer to
intimate the matter of arrest as well as all other details such as the ground of
arrest, time of arrest, persons who have been intimated and the health
condition of the person in police custody.

This system will enable any

interested person or relatives or mediamen to gather prompt and proper
infonnation regarding the person arrested by police.
District Level Human Right Cells should also be constituted in all
the district head quarters similar to the state level Human Rights Commission.
Members of the District Human Rights Cells, and the Custodial Justice
Committee and Custodial Justice Officer should be statutorily empowered to
have immediate and unhindered access without prior notice or permission to
all places where people may be suspected to be detained by the police; to hear
them and to take appropriate actions against the delinquent officials. The
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officer in charge of the police station should be made obliged to provide ample
assistance for the purpose.
The release of a person from police custody should be done only in
the presence of his relative or friend or his advocate or a respectable person of
the locality or a member of the Custodial Justice Committee. There should be
proper records showing the release of the detainee, his name, the date and time
of his release, the details and signature of those receiving the released, their
relationship to him and the signature of at least two witnesses. It would be
beneficial to both the police and the person in the custodl 9 .
It is also suggested that the existing inhouse mechanism functioning

in the office of D.G.P should be detached therefromtensure the independent,
effective and successful functioning of it.
Withholding the Legal Standards in Extra-ordinary Circumstances of Arrest

and Transparency inPolice Functions:
Some police personnel are of the view that it is notal ways possible
or practicable to strictly adhere to the legal norms regarding arrest especially
when the person to be arrested is a notorious criminal or goonda 90• When the
police decide to arrest a person, refuse bail, refuse to grant permission to
consult a legal practioner or when they decide to withhold any legal provision
from a suspect- they must demonstate the reason for their action91 and the
behavioural pattern of the arrested person. In such situations the police officer
effecting the arrest should bring the reason and extra ordinary circumstances
prevailing to withhold the legal standards to the notice of the Costodial Justice

89
90

91

Many of the custodial deaths are pictured by the police as suicide after release from police custody.
Royal Commission on Criminal Procedure also considered such situations of withholding the legal
standards of arrest. See Sirnon Holdaway, Inside the British Police-A Force at Work (1983), p.
169-170.
Royal Commission on Criminal Procedure (1981), (pp. 44-46) also derived a similar principle
which it calls 'the necessity principle'.See Sirnon Holdaway, id., p. 169.
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Committee through the Costodial Justice Officer or the District Level Human
Rights Committee instantly.
While accepting the goodwill of the general public, the police
should be determined in discharging their duties. If the duty conscience of the
police is adorned with the eradication of human rights violations, they can
achieve success in extending their selfless service to community.
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CHAPTER-9
CONCLUSION AND SUGGESTIONS
In the foregoing chapters an attempt has been made to analyse the

origin and development of the concept of police in India with special reference
to Kerala and evolution and development of the concept of human rights and
various kinds of human rights violations in police custody in different stages of
history. A detailed description of legal standards for the protection of human

rights of persons in police custody is also made.
Interview with the victims of custodial abuses, police officers from
the higher echelons of the service to those at the cutting edge level, human

rights activists and various voluntary organisations reveals that there are so
many factors contributing towards the causes of violations of human rights by
police. Sociological causes like ambivalent outlook of the society with respect
to the use of third degree methods by the police, economic causes like meagre
salary and inadequate living conditions, rampant corruption in police service,
unnecessary political interference in the crime investigation, work load of
police personnel without any time limit and periodic holidays, unnecessary
pressure from superior police officers and the general public for speedy
detection causing great mental strain to the investigating officers, defective
system of recruitment and training, imperfect system of investigation and lack
of public co-operation are some of the factors identified in the field survey
towards the causes of violations of human rights in police custody.
Even though the Supreme Court and various High Courts in India,
National Human Rights Commission and State Human Rights Commissions,
various voluntary organisations and the media have contributed much towards
ensuring custodial justice, it is found that the incidents of custodial violence

are endemic in India. Therefore it is high time to take immediate steps for
introducing certain practical measures to check this menace.
The problem cannot be solved through mere lip service or through
the enactment of strict laws. Similarly it is difficult to find a remedy without
altering certain concepts as well as certain social and legal realities which have
emerged through centuries. Hence earnest efforts should be made to bring in
some changes in the behavioural pattern of the police. In addition to this,
vigorous campaigning from different angles and from various platfonns is
required to eradicate the threat of violations of human rights of persons in
police custody. Government should identify the problems and the deficiencies
and prepare a master plan regarding the action that has to be taken to curb
human rights violations in police custody.
Police refonns should specifically address the problem of human
rights violations in custodial situations and structural problems which have
been identified as facilitating torture and ill-treatment and other human rights
violations.

They should also incorporate international human rights

standards, particularly those relating to arrest and detention procedures and
safeguards against discrimination. They should incorporate a code of ethics
for police officers.
The Government should declare that it will not tolerate any kind of
human rights violations in police custody including custodial torture and
custodial rape under any circumstances and such a declaration should be made
apart of its police policy.
The Government should ensure a strict supervision over all police
personnel authorised to arrest and detain people. Steps should be taken to see
that frequent visit to police stations are made by superior officers as well as a
specially constituted squad of police officials who are capable of carrying out
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]eir duties impartially and without being biased to any particular police
officials. It should be ensured that such officials have a regard for human
jghts. Police officials should be strictly instructed to comply with all the

Jecisions of the courts regarding custodial violence.
In our present system of criminal justice administration arrest is
followed by investigation and collection of evidence. After taking a person
into custody the investigating officers are usually trying to get confession by
physical as well as mental torture. This is entirely different from the system of
criminal justice administration followed in other developed countries like
England. A new system of criminal investigation is to be fostered in which
arrest and interrogation must be the final step after knowing the whereabouts
of the suspects and collection of all evidence by lawful means. Sufficient time
should be given to the investigating officer for the collection of evidence
against the real offender. Adequate training should be imparted to the police
officers accordingly.
Powers of the police to arrest should be strictly limited and adequate
safeguards for arrest should be ensured.

Police should be required to

demonstrate in writing the need for arresting an individual as a means of
reducing the number of unwarranted arrests at the instigation of vested interests.
The Government should give instructions to all the police officers
that arrests should only be made strictly in accordance with legal procedures.
They should also be instructed that arrest could only be made by police
officers in uniform clearly indicating their names, distinctive ranks and the
names of police stations to which they belong. Vehicles used by the police
should have number plates clearly displayed at all times. Informal arrest not
complying with legal formalities and taking persons in vehicles other than
police vehicles should be strictly forbidden and should be made and declared
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'. as part of police policy. Police officers making arrests should undergo
adequate training in human rights.
The study proves that the use of handcuffs causes humiliation and
loss of self-respect to the arrested person. So the barbarous method of tying the
human being with iron chains especially while taking through public places
should be used only in unavoidable circumstances. Handcuffing is to be used
only in the cases in which the person to be arrested are obstructive, disorderly
or violent and that too only after getting the required order from the judicial
officer in advance. If it is not practical to get such an order in advance, the
reason and the circumstances for using handcuff should be recorded in writing
and the necessary order of ratification should be obtained from the concerned
judicial officer.
A comprehensive custody record containing all the details of
arrestees from the time of arrest should be kept in the station. Whenever a
person is arrested, the place, exact time of the arrest, by whom it was made,
where the arrested person is being kept, to whom he has been handed over,
details of witnesses and other relevant information should be entered in the
diary.

All these matters should be intimated to the District Police Head

Quarters and to the concerned Custodial Justice Officer. All police stations
should keep accurate and up-to-date record of these data along with the
reasons for detention and the time and date of the person's entry and release
from the police station. There should be periodic and unexpected checking of
police stations by superior officers or by a visiting body and action is to be
taken against those officials who have not followed the procedures.
All police stations should be provided with reception-cum-waiting
rooms with adequate seating facilities. A register for recording arrest should be
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kept at these counters. An arrested person should be brought into the station
only after making an entry in the register.
The detainee should be promptly informed of the reasons for his
arrest and detention to enable him to effectively present his case seeking legal
redress. The officers-in-charge of police stations should be instructed that all
detainees must be formally informed of their rights and privileges.

The

arrestees should be made aware of their legal rights and privileges by
displaying in the lock-up a list of those rights and privileges written in the
regional language. Taking into consideration of the low literacy rate in many
areas, it is suggested that this list of rights should be read out to the arrested
person in a language he or she understands as a legal formality. He should also
be infonned of the disciplinary requirements in police stations.
Considering the increasing custodial violence against women
certain suggestions are made. No woman shall be arrested between sunset and
sun rise unless it is absolutely necessary to effect the arrest in the night itself.

If it is very necessary to arrest a woman at night, the permission of the next
superior officer must be obtained. If permission could not be obtained, the
justification for making the arrest should be reported to the next superior
officer without any delay. The arresting police party must consist of sufficient
number of women police constables and the arrested woman should be kept
under their custody. Relatives or neighbours of the arrested woman should also
be allowed to accompany her to the station.
A redressal mechanism is to be introduced consisting of a three-tier
system - Grievance Cell in every police circles, Complaint Board in all the
districts and a State Security Commission in the State level. For the smooth
functioning of the Mechanism and for a popular representation, a civilian
control mechanism is to be included in the form of Custodial Justice
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1

Committee at the cutting edge level. Reputed human rights activists and social
workers preferably from the locality, media men, nominees from the bar and
nominees from the police department should be the members of the Committee
to ensure the custodial justice of arrested persons. The Committee should elect
aCustodial Justice Officer to look after the welfare of persons who have been
taken into custody by police. It should be made obligatory on the part of the
arresting police officer to inform the Custodial Justice Officer the matter of
arrest as well as all other details such as the ground of arrest, time of arrest,
persons who have been intimated and the health condition of the person in
police custody. A system for getting a signed statement from the Custodial
Justice Officer and the relatives that they have been intimated the details
regarding the arrest should be introduced.
District Level Human Right Cells should also be constituted in all
the district head quarters similar to the state level Human Rights Commission.
Members of the District Human Rights Cells, and the Custodial Justice
Committee and Custodial Justice Officer should be statutorily empowered to
have immediate and unhindered access without prior notice or permission to

all places where people may be suspected to be detained by the police; to hear
them and to take appropriate actions against the delinquent officials.
The release of a person from police custody should be done only in
the presence of his relative or friend or his advocate or a respectable person of
the locality or a member of the Custodial Justice Committee. There should be a
proper record consisting the whereabouts of the detainee and his arrest.
The existing in-house mechanism functioning in the office of D.G.P
should be detached therefrom in order to ensure its independent, effective and
successful functioning and it should be converted into a civilian controlled

mechanism.
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Measures are to be taken to see that police is not at all exerting
pressure or harassing, humiliating and victimizing the parents, relatives or
friends of the 'wanted persons' in the guise of investigation. When the police
decide to arrest a person, refuse bail and refuse to grant permission to consult a
legal practitioner or when the police decide to withhold any legal provision
from a suspect in extra ordinary circumstances, they must give reason for their
action and the police officer effecting the arrest should bring it to the notice of
the Custodial Justice Committee through the Custodial Justice Officer or the
District Level Human Rights Committee instantly.
All persons taken into custody by the police should be kept only in
officially recognized places of detention and the names of all those detention
centres should be officially notified. Secret or adhoc detention centres should
not be allowed. A person in police custody should be given free legal aid if he
is unable to have a lawyer at his cost and he should be provided with the
assistance of a lawyer at the cost of the State. Of course, the consultation may
be within the sight of the police officer but not within his hearing.
Police lock-ups are to be re-structured so as to provide with
sufficient ventilation and adequate space. There should at least be two lock-up
rooms in all the police stations to keep women folks separately from men and
to avert innocent people being manhandled by the fellow detainees who are
aggressive in nature. Those police personnel who are in guard over a detainee

in police stations should be specifically trained in matters like human rights of
arrested persons, custodial justice etc. There should be a Custody Officer who
should be fully responsible for the safety of the detainees. Even Station House
Officer should seek his permission to interrogate the detainee.
In all police lock-ups there should be sufficient space for the
detainees to sleep during nights and the lock-ups should have sufficient
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ventilation, adequate bathing and toilet facilities in the vicinity of the lock-ups.
There should be constant and continuous supervision over the detainees kept in
police lock-ups. The police personnel who arrest a person should brief the
Custody Officer about the background, mental make-up and behaviour. It is
necessary to see that the detainees do not indulge in any acts likely to endanger
themselves and others.
All persons in police custody should be provided with food of
reasonable standard and quality and clean water or if they wish, should be
~Iowed

to have food at their cost. The existing rate of daily bata for the food of

the detainees in police custody should be revised periodically and the
cumbersome formality in availing this fund should be avoided through providing
asufficient contingency fund for the purpose by making SHO as the custodian.
As it is the primary right of every person to have a decent wearing
apparel, the person in lock-up should be allowed to wear his own normal
clothing and under no circumstance should he be compelled to remain only in
underclothing or in humiliating dress. If it appears to the police that there is
every chance of the detainee committing suicide or if there is no facility to
arrange proper observation of the detainees in the lock-up, the detainee should
be given a decent dress to wear at least a dress of the type of Bermuda or long
trousers at the State's expense and such types of dress should be kept in the
stations in a reasonably hygienic condition. Relatives and lawyers should have
free access to the lock-up to see the detainee.
All detainees should be examined by a doctor promptly after
admission to the place of detention and should have the right to be medically
examined by a doctor of his own choice. A copy of the medical examination
report of the arrested person should be given to him or his nominated
representative such as his lawyer or relatives. A Reception Centre headed by a
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senior police officer consisting of a physician and a psychiatrist should be
constituted in all sub-divisions.
In custodial death cases post-mortum is to be conducted within 24
hours. Proper training and orientation should be given to medical professionals
to prepare post-mortum reports based on ethical standards. The deceased's
relatives should be permitted to post an expert medical practitioner at the time
of post-mortum. All post-mortem examinations in respect of deaths in police
custody should be video-filmed and sent to the NHRC and the State Human
Rights Commission. Steps should be taken to protect medical professionals
carrying out post mortems and medical examinations of alleged torture victims
from police pressure. As a step towards this, it should be made mandatory that
the police officials should not be present during post mortems or the medical
examination of detainees.
There should be ample facilities for free communication between
the interrogated and the interrogator. Detainees should be promptly informed
of any charges against them. A system for the supervision of interrogation by
the police should be introduced and records relating to the supervision should

be kept off the officials conducting the interrogation. Such records should
contain the names and address of persons present at the time of interrogation
and the time between interrogation sessions.
The extensive training in investigations with recent scientific
innovations could be imparted to create specialised wings for investigations.
The investigative work of the police should be made absolutely free from all
types of external political and other pressures. In no way the politicians should

be allowed to interfere in the crime investigation function of the police.
In the existing system of policing the police personal are getting
only 30% of their time on investigation duties. Due to the shortage of time they
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resort to the short-cut method of torture. Therefore it is very essential that
investigative work should be de-linked from law and order functions and other
duties so as to enable the police to get sufficient time for investigative duty.
The investigating police officers should not be allowed to go for VIP
bandobast and similar duties.
Section 22 of the Indian Police Act, 1861 and relevant sections of
the State Police Acts lay down that police officers are to be considered to be
always on duty and may at any time be employed as a police officer in any part

of the general police district. This has dehumanised the entire police system.
Therefore it is high time to limit the working hours of police people to 8 hours
with periodic holidays. They should be given overtime allowance for the extra
hours of duty as in Britain. In the study it was noted that a policeman has to
work at least 16-20 hours a day and almost 7 days a week continuously even
without a weekly off, for 3 or 4 weeks. Thus the present situation is much
worse than that existed in 1979 when the NPC found that a policeman had to
work for sixteen hours per day.
Due to the continuous work without leisure and recreation, the
police people tend to become mentally and physically ruptured with the result
that they become highly insensitive to human rights of the person with whom
they interact. It is only in the Indian Police that policemen are not allowed to
have religious or national holidays; thus making a total of 26 per cent extra
days of work per year. They should be given either compensatory leave for
equal number of days or a special allowance. Steps should be taken to increase
the man power in police department. Representation of women should be high

in every police station. More over the official status of the constabulary is to be
upgraded to the rank of skilled workers
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There is a notion among the members of the investigating agency
that conviction is the sole purpose of criminal trial. So they resort to all unfair

and foul methods to see that the accused is 'some how' convicted by the court.
An attitude should be developed inside the police organisation, in the entire
criminal justice system, and in the minds of the public that conviction rate is
not the criteria for measuring the efficiency of the police and that it should not
be the criterion for promotion in police service. The investigating officers
should give prime importance to scientific evidences. Better training is to be
imparted to police officers considering the nature of crimes and thereby make
them specialized investigators in such crimes.
Steps should be taken to ensure that evidence in criminal cases is
collected by police through proper and scientific methods of investigation. The
states shall look into the possibility of making electronic recordings of interview

with suspects. Polygraph test should be implemented in our police system.
Specific guidelines should be formulated by the government for the
interrogation of suspects in various types of offences after consulting with
human rights activists, police officials, advocates, judges, sociologists,
psychologists and members of medical profession. These guidelines are to be
published and revised from time to time. Urgent steps are to be taken by the
government to have interrogation rooms equipped with lie detectors, close
circuit television facility, tape recording system and other scientific gadgets for
more successful interrogation as provided in western countries. Suitable
atmosphere should be created in all the interrogation centres to enable the
interrogator to act according to the innermost attitude of the interrogated.
Interrogation is to be conducted only after preliminary investigation
about the whereabouts of the suspects and the collection of sufficient evidence.
New techniques of interrogation and new methods of psychological tackling of
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suspects should be developed. The police should be allowed to interrogate the
accused only in the presence of an impartial third person. The children who
come into conflict with the law should be treated in accordance with
international standards on the administration of juvenile justice.
To understand the criminal and the crime better, the predisposing
and precipitating factors in the psyche of the criminal should be studied. For
this purpose a 'Police Psychic Centre' should be constituted in connection with
-----=-----~""""

the District Police Head Quarters wherein curative measures against
criminality should be introduced. This system enables the treatment of
different levels of errant personalities in a scientific and psychological manner
without violating their human rights.
Scientific method of recruitment should be adopted to obtain
candidates of professional aptitude, sound character, political neutrality,
above-average

intelligence

and

emotional

stability.

By

taking

into

consideration of the raising educational standard and financial standard of the
society, qualification of the constabulary must be raised to graduate level and
their pay scale is to be revised periodically. Steps should be taken for
recruiting highly qualified and competent personnel having emotional stability,
sensitivity to human rights, sound character, political neutrality, above-average
intelligence etc .in the police service. Those persons with criminal nexus or
background shall not be selected.
During the British period there was a parade-oriented training
which was mainly focused on physical training and is still continued without
much modification. Instead of a 'muscle police' we require a police having
'brain' and 'heart' since they have to deal with their own fellow human beings
and not with their enemies.
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In the Police Training Colleges and Academies the training
curriculum should be revised by incorporating a separate subject on
'Humanity'. Noted human rights activists, sociologists, psychologists, eminent
police officers who respect human rights should be called to deliver lecture

and suggest modem methods of interrogation and thus inculcating respect for
human beings in them.
During the training period and the service period, workshops should be
organized on the subject 'Third degree methods; a bane' in regular intervals and
the participants should be allowed to freely express their feelings so that wrong
notions buried deep in them could be extracted out and by process of counseling
right thoughts could be imbibed in them. Human Right activists, people from
different walks of life including women, officers from all ranks of the police
including constables must be invited to attend this workshop. Refresher courses on
custodial human rights should be organised periodically at all levels.
Implementation of practices taught during training should be monitored and
evaluated. Sufficient resources should be allocated to ensure that programmes of
training can be carried out effectively and followed up effectively.
The police personnel should be made duty bound. In order to protect
the citizens, they have to ignore their prejudices based on caste gender etc.
Object of police training should be to inculcate a human right culture on the
basis of the international and national standards for the protection of human
rights in police custody. Regular gender sensitisation and orientation courses
should be conducted for police personnel of all levels. Health professionals,
NGOs, counselors, experts and individuals from other backgrounds who have a
thorough knowledge about violence against women should be invited to address

and to interact with recruits and those in the service.
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Police personnel should be provided with periodical in-service
training in the field of human rights. Linking in-service training courses with
the channels of promotion would ensure better motivation and greater
effectiveness in the field of protection of human rights by police. The senior
police officers should envisage novel programmes like 'Police-Community
Relations' and thereby establish a constant contact and healthy relationship
with the general public.
The libraries of the police training institutions should be well
equipped with sufficient books and reading materials on subjects like human
rights, modem scientific methods of investigation, behavioural SCIence,
criminal psychology etc.
Today juvenile offenders are on increase. The members of the
Special Juvenile Police Unit constituted as per section 10 of the Juvenile
Justice (Care and Protection) Act, 2000 need special training and skills to
understand, appreciate and handle actual or potential delinquents and to devise
schemes to help them become law-abiding citizens instead of recidivists or
anti-social elements in society.
The Government should accede to the U.N. Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.
The Convention on Prevention of Torture requires the state parties to prevent
only the act of torture. It is to be modified incorporating the requirement to
prevent the attempt, preparation, complicity and abetment to commit an act of
torture also punishable. The Constitution is to be amended so as to incorporate
the provisions prohibiting torture and other cruel, inhuman or degrading
treatment or punishment.
Legal instruments like the Indian Police Act, 1861 and the Kerala
Police Act,1951

should be restructured giving more importance to human
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rights of the persons in police custody. These instruments should be updated
and brought in line with existing and any future national legislation and
jurisprudence which provides safeguards to the human rights of persons in
police custody. Any new legislation which deals with the relation between
police and public should be kept under regular periodic review to ensure that

the protection of human rights is maintained.
The first Optional Protocol to the International Covenant on Civil
and Political Rights should be ratified by the Government of India. The
Government of India should take steps to take away the reservations it made
while acceding to the Covenant so as to enable the Indian citizens to claim
compensation in case of wrongful arrest or detention.
Similarly India should ratify the Optional Protocol to the UN
Convention on the Elimination of All Forms of Discrimination against Women
at the earliest opportunity to enable individuals to bring complaints to the
Committee on the Elimination of Discrimination against Women about
violation of their rights under the Women's Convention once they have
exhausted national remedies. Special Rapporteur on Torture and the Special
Rapporteur on Violence against Women should be invited to India to
investigate patterns of custodial violence against women.
The Government should also take steps for the prompt and effective
investigation of all reports of torture published by the media through an
independent and impartial body. It should also initiate model prosecution
proceedings against the perpetrators of police torture. Voluntary organizations
and human rights activists should be encouraged and appreciated in their
endeavours to protect human rights.
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Safeguards for detainees on arrest which have been set out by the
Supreme Court, particularly in D.K. Basu v. State of West Bengal), should be
incorporated in relevant statutory law and all police manuals. Measures should
be taken to monitor their implementation and statistics should be published
periodically. There is a police association now, which should take initiative to
discuss the finer points and implement these.
The traditional method of evaluating the performance of police
officer on the basis of conviction rate should be changed. Emphasis should be
~ven

to correct and ethical approach during the investigation rather than the

success or failure of the case.
Most of the human rights activists are of the opinion that police
atrocities are mainly because of the excess power conferred on the police
officers by the Code of Criminal Procedure. Thus

if a police officer out of

enemity or spite registers even a patently false case against an innocent and
law abiding citizen and arrest him, it becomes very difficult for the arrested
person to come out unscathered either in police custody or in judicial custody.
Police agencies in India are obsessed with secrecy. Some of the most
hannless documents pertaining to the police are labelled as secret and
confidential. Police manuals/codes of practice and standing orders should be
publicly available documents and be presented at police stations on request. For
ensuring the transparency in police work and to protect human rights of persons

in police custody, the criteria for maintaining secrecy and restrictions to be
imposed on the circulation of literature relating to police should be redefined.
A Commission is to be appointed to enquire into the present
working conditions, standard of living and domestic requirements of police
personnel. To curb corruption the police should be provided with better
1(1997) 1 S.C.C. 416.
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salaries and other welfare amenities. There is acute shortage of family quarters
to police personnel all over the country. Policemen of and below the rank of
sub-inspectors are to be provided with sufficient accommodation facilities.
They should be provided free house or, if there are no houses available a free

rent allowance in lieu.
Statutory provisions should be made to the effect that personnel
from the DIG to the constable should be appointed in a particular place for a
fixed tenure, unless and until he becomes corrupted. This will help the
policemen to work independently and impartially because now, the sword of
transfer will not be hanging over their heads all the time.
The existing law lays down only a passive duty on the part of police
personnel to abstain from torture. Instead of that the law should lay down a
positive duty on the part of all police personnel to prevent and bring before law
all kinds of torture committed by their fellow beings.
Unlawful orders of the superior police officers need not be obeyed
by the subordinates. Earnest endeavour should be made to make it a part of the

police culture that the unlawful orders of the superiors shall not be obeyed.
Specific provisions are to be made so as to make superior officers also liable
for giving unlawful orders to commit torture.
Evidence elicited as a result of torture should be excluded in all
trials. Magistrate should be empowered to order the investigating officer to
make further examination of the accused in jail, instead of remanding him in
police custody.
Judicial inquiries should be made mandatory into all allegations of
torture, including rape and deaths in custody. The Supreme Court and the
High Courts should conduct their own inquiries whenever a victim alleges
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torture or illegal detention in a habeas corpus petition. Model prosecution
proceedings should be initiated against the officials who do not co-operate

with judicial investigations in custodial torture. Subordinate judicial officers
should be trained to acquire a realistic approach in dealing with cases of
custodial crimes.
Criminal proceedings should be initiated against police officials
who abuse their position and yield to corruption and political influences which
result in violation of human rights of persons who come in contact with the
police. The existing system of getting prior sanction from the Government for
the purpose of conducting investigation against the police personnel who
committed death or torture in police custody is to be removed. Provisions
should be made for appointing special prosecutors in cases of custodial
violence. Interim relief should be given to victims of custodial violence from
the errant police personnel. In order to establish liability of the police in cases
of custodial death, the presumption of guilt should be raised against them.
The courts instead of issuing reminders to Parliament or directions
to the executive, should really try to establish the real content of their
decisions. Magistrates should play an active role in monitoring strict adherence
to the guidelines set out by the Supreme Court in D.K. Basu v. State of West

Bengal. 2 Resources should be made available so that Magistrates are able to
apply themselves fully to the important role they play in assessing the
lawfulness and monitoring the condition of detention. Magistrates should
question detainees brought before them to ascertain that they have not been
tortured, ill-treated or made involuntary confessions and are not being held in
conditions amounting to ill-treatment.
2Ibid.

332

In order to ensure a safe environment in which detainees are able to
bring complaints of torture before a Magistrate, there should be an opportunity

for detainees to be heard by the Magistrate in the absence of those police
officials who have brought them from the police station and may have been
responsible for their arrest, interrogation and detention. In doing so, they must
ensure that detainees are not withholding relevant information from them for
fear of reprisals by law enforcement officials and make it clear to detainees
that in the event that a complaint is made, steps will be taken to protect them
against reprisals.
Judges should pursue any evidence or allegations of torture and
order release if the detention of an individual is found to be unlawful. A
system of a 'Mobile Judicial Unit' (MJU) should be introduced in all the
Taluks and Districts. It should be made mandatory that every arrest is to be
reported by the police to an officer of the Unit through wireless messages
within a prescribed time limit.
Protection of Human Rights Act is to be amended to empower the
NHRC to Award appropriate compensation in the cases of violation of human

rights by police instead of merely recommending to the concerned authority or
Government. Section 3570f the Code of Criminal Procedure empowers the
trial court to award compensation only if the offender is found guilty by the
court. This section is to be amended so as to empower the trial court to award
interim compensation in case of human right violations by the police.
Verification mechanisms should be arranged to ensure that orders for
compensation are implemented promptly by the authorities and that they are
paid directly to the awardee.
A new law of bail is to be enacted similar to the Bail Reforms Act,
1966 in U.S.A in which it should be stipulated that release should be granted in
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non-capital cases where there

IS

reasonable assurance of the accused's

reappearance when required.
The contact of the police with the public should be friendly enough
to create a mutual respect. If the police respect the public as a whole, the
public will respect them more. It is essential to have an endeavour on the part

of the police to eliminate the mutual hostility and distrust existing between the
police and the public and to develop cooperation and more openness in dealing
with the public, especially with mass-media.
Since the cardinal principle behind the concept of human rights is
the recognition of the rights of everyone to live with dignity and let others also
live with such a dignity, this must become the philosophy of life for everyone.
The police should also follow the same philosophy since they also form a part

of the society. Circumstances make a man a criminal and he is not losing his
dignity by the mere reason that he is destined to become a criminal. Police
should not resort to torture, violence, and deaths in police custody. We need;
the police to be human, tolerant and dignified. The dignity of police is not
something to be burried within the four walls of the police station. The police
should bear in mind the fact that they are also human beings and that either the
notoriety or reputation they have earned in their service does not end with their
retirement or death. Hence it is necessary for the police to reorient its style of
functioning for playing a more effective role in controlling crime and winning
the support and confidence of the people. Radical reform of the police set-up is
the need of the time. According to the modem democratic concept, police
should always be a friend, guide and philosopher to all the citizens including
the criminals in the society.
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