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Federal appeals judges in Richmond, Va., yesterday questioned
whether terrorism defendant Zacarias Moussaoui can get a fair trial
while the government denies him testimony from al Qaeda witnesses
he says could exonerate him.
During a hearing on the fairness and death-penalty issues that have
delayed trial for the al Qaeda operative, the judges searched for a way
to resolve a clash between defendants' rights and the government's
ability to fight the war on terrorism.
With the government declaring the witnesses off-limits to the defense,
Judge William Wilkins asked the same pointed question of both sides:
"Is Moussaoui entitled to any remedy?"
Justice Department lawyer Paul Clement said that Moussaoui has the
right to material that might exonerate him but that national security
overrides his right of access to enemy combatants held abroad who
might reveal secret information.
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"The proper question is, 'Does the Constitution require them [terrorism
defendants] to get a windfall' " because al Qaeda operatives were
captured? he asked rhetorically. The answer must be no, Clement said.
Frank Dunham Jr., the federal public defender representing
Moussaoui, said the remedy lay in the sanctions imposed by a trial
judge that led to the government's appeal.
U.S. District Judge Leonie Brinkema, in Alexandria, Va., banned any
evidence connecting Moussaoui to the 9/11 attacks and barred
prosecutors from seeking the death penalty.
"Our system of American justice and fair play will not permit" the
government to seek Moussaoui's execution while denying him
favorable testimony, Dunham said.
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"This is America and in the end, this is more about who we are than it
is about Mr. Moussaoui," Dunham said.
Moussaoui was charged in December 2001 with participating in a
broad al Qaeda conspiracy to commit terrorism including the hijacking of airplanes. The overt acts included, but were not limited
to, planning the 9/11 attacks.
He was not present at yesterday's hearing. His venomous court filings recently caused the trial judge to revoke his right to
represent himself in his case.
Brinkema's ruling followed a refusal by the government to obey two orders directing it to make three al Qaeda witnesses available
to the defense. If the government can't win a reversal, it may decide to move the case to a military court.
In San Francisco yesterday, a federal appeals court overturned part of a sweeping 1996 anti-terror law that prohibits financial
assistance or "material support" to organizations classified as terrorist by the State Department.
The government has increasingly used the law to prosecute suspected terrorists, and the ruling could be a blow to the Bush
administration's legal strategy in the war on terror.
The 9th U.S. Circuit Court of Appeals found that it is unconstitutional to punish people - sometimes with life in prison - for providing
"training" or "personnel" to a terror group, categories the judges called overbroad.
The ruling also requires the government to prove that defendants knew their activities, such as donating money to outlawed
groups, were actually contributing to acts of terror.
"According to the government's interpretation . . . a woman who buys cookies from a bake sale outside of her grocery store to
support displaced Kurdish refugees to find new homes could be held liable," Judge Harry Pregerson wrote in the 2-1 decision.
Also yesterday, the Pentagon announced that an Australian prisoner at Guantanamo Bay, Cuba, has become the first foreign

2 von 5

10/05/15 16:00

Judges' question: Can Moussaoui get fair trial while denied al Qaeda testimony? - philly-archives

http://articles.philly.com/2003-12-04/news/25470658_1_zacarias-moussaoui-al-qaeda-witnesse...

terrorist suspect to be given a U.S. military lawyer.
David Hicks is a former cowboy who converted to Islam. He was captured in Afghanistan in late 2001. *
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