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Dear Adam:
As you know, we are very disappointed that the Administration has rejected
our modified proposal with respect to the presence of agency representatives
at interviews of federal employees conducted by the Commission. In
response to your expressed concerns about executive privilege and sensitive
sources and methods, the Commission had modified its initial position and
had agreed to agency representatives being present at interviews of high-level
officials and operations officers at foreign intelligence agencies.
For all other interviews, we continue to believe that our statutory mission of
conducting a full and independent investigation into "the facts and
circumstances relating to the terrorist attacks of September 11,2001" would
best be served by conducting interviews of fact witnesses without the
potentially mtimidating presence of an agency official, particularly a lawyer,
supervisor, or more senior official. We note that the Administration itself
recognizes that principle in many of the investigations it charters - notably the
current outside inquiry into the shuttle disaster by the Columbia Accident
Investigation Board, where no agency representatives are present at
interviews. It is no less critical, we submit, that the American people have
confidence in the integrity and independence of our factual investigation than
it is in the case of the Columbia disaster.
We reject the notion that a different standard should apply because our
Commission is a legislative branch entity or because of some notion that we
are seeking "agency information." As in the case of any factual investigation,
we will be asking in interviews for what the individual government employee
knows about events relevant to our inquiry; we would be proceeding no
differently were all our Commissioners, rather than just our Chairman,
appointed by the President.
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Because it is important for us to proceed with interviews promptly, the
Commission has decided not to prolong this debate on ground rules. We will
accept the presence of an agency representative at our interviews of current
federal employees, subject to the following understandings:
1. Only one agency representative per interview.
2. The agency representative may confer with the witness or discuss
concerns with the Commission's interviewers, but may not correct
or supplement answers by the witness or interfere with the conduct
of the interview.
3. Interviews will be recorded unless the witness objects. Agency
representatives will not urge witnesses to make such objections.
4. If Commissioners or staff conducting an interview believe that the
presence of the agency representative is "chilling" or otherwise
interfering with the interview, he or she may ask the agency
representative to leave or reschedule the interview. The
Commission also reserves the option, which we would expect to
exercise sparingly, of requesting before an interview that the
interview take place without an agency representative. If we do so,
we will provide our reasons for so requesting.
We would appreciate your confirming these understandings in writing.
With best regards,

fow
Executive Director

^

Daniel Marcus
General Counsel

cc: Alberto R. Gonzales
Counsel to the President
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U.S. Department of Justice

Washington, D.C. 20S30

July 24,2003
Philip Zelikow, Executive Director
Daniel Marcus, General Counsel
Steve Dunne, Deputy General Counsel
National Commission on Terrorist Attacks
Upon the United States
301 7* Street SW, Room 5125
Washington, D.C. 20407
Gentlemen:
I am responding to your July 1,2003 letter to Adam Ciongoli concerning interviews of
government employees. We share your interest in having the interviews proceed promptly and
appreciate your efforts to work with us to reach an accommodation in this area. In response to
the points set forth in your letter:
1. We agree that as a general matter there will be only one agency representative per
interview. In rare instances where particular issues are implicated, we may notify you of our
need to have a second representative present to deal with that particular issue.
2. Obviously, the agency representative's purpose is not to interfere with the conduct of
the interview, but rather to represent important Executive Branch and national security interests.
In that regard, the agency representative may, as appropriate, confer with the interviewee or
discuss concerns raised by particular questions with the Commission's interviewers.
3. In a further effort at accommodation, we will depart from longstanding Executive
Branch practice and accept your request for a presumption that interviews will be recorded if the
interviewee does not object and if the government timely receives a copy of the recording. This
agreement does not apply, however, to interviewees potentially related to the Moussaoui case,
who are addressed in the separate agreement relating to that case. Moreover, in certain
circumstances, which we expect will be rare, we reserve the right, consistent with established
practice, to object to recording because of specific issues relating to that particular interview. We
understand that in most instances the recording will be done by audio recording, but request that,
where an interviewee favors transcription by a court reporter, this request be accommodated and
a copy of the transcript be provided to the government. Copies of recordings or transcripts
provided by you pursuant to this paragraph will remain the property of the Commission and will
be lent to the government to be returned to the Commission before its termination date. Copies
of recordings or transcripts provided to the government will be maintained at the Justice
Department.
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4. In the event you believe it would be inappropriate to have an agency representative
present at any particular interview, we will certainly be prepared to discuss that with you.
This agreement applies to all current employees and also applies to former employees
who request that an agency representative be present during their interview. We have not yet
reached agreement on how to handle interviews of former employees who do not request that an
agency representative be present and would like to continue to discuss that subject with you.
We reserve, of course, any applicable privileges that may apply with respect to particular
matters that may develop as the Commission's inquiry proceeds and we would expect that if any
difficulties arise they will be resolved amicably and in accordance with applicable law and
practice.
Please give me a call if you have any concerns about any part of this response. I
appreciate the constructive manner in which you have addressed these important issues.
Thank you.

Daniel Levin
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July 28, 2003

Lee H. Hamilton
VICE CHAIR
Richard Ben-Veniste
Max Cleland
Frederick F. Fielding

Daniel Levin, Esq.
U.S. Department of Justice
Washington, D.C. 20530
Dear Dan:

Jamie S. Oorelick
Slade Gorton
John F. Lehman
Timothy J. Roemer
James R. Thompson

Philip D. Zelikow
EXECUTIVE DIRECTOR

Thank you for your letter of July 24, responding to our July 1 letter to
Adam Ciongoli, concerning interviews of government employees by the
Commission. We appreciate your constructive efforts in this area, and we are
glad to see that we have reached substantial agreement as to how such
interviews will proceed. I am writing to state our understanding of a number
of points in your letter.
On point 1, in those rare instances where you believe there is a need for a
second government representative at an interview, we will be prepared to
discuss with you whether such a second representative is necessary or
appropriate.
Your restatement of point 2 is acceptable to us, so long as it is understood that
the agency representative will not make substantive comments on the record
without first discussing with our interviewers whether it is appropriate or
necessary to do so.
On point 3, we recognize that in rare circumstances, you may object to
recording an interview or ask that the interview be transcribed by a court
reporter. We will be prepared to discuss with you those objections and
requests and accommodate them if we can.
You state in your letter that "we have not yet reached agreement on how to
handle interviews of former employees who do not request that an agency
representative be present and would like to continue to discuss that subject with
you." While we are always willing to discuss matters with you, we have fully
considered this question and set forth our position clearly in our discussions
with you. Where a former employee does not request that an agency
representative be present at his or her interview, it would effectively negate that
employee's decision and chill or distort the interview were we then to tell the
employee that a copy of the recording of the interview would be made
available to the government. Where we elect to record such an interview of a
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former employee, we therefore do not plan to provide the government with
access to the recording.
We will be proceeding with our interviews based on these understandings.
. Sincerely,

;1 Marcus
~>^~ral Counsel
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U.S. Department of Justice
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Criminal Division

Washington, D.C. 20530

July 11, 2003
Philip Zelikow
Executive Director
Daniel Marcus
General Counsel
301 7* Street SW, Room 5125
Washington, D.C. 20407
Gentlemen:
This sets forth our agreement with the Commission concerning the treatment of
documents, information and witnesses relating to the investigation and prosecution of Zacarias
Moussaoui, who is presently charged in federal court in the Eastern District of Virginia with
participating in the conspiracies that resulted in the attacks of September 11, 2001 (docket
number Ol-Cr.-455-A). This agreement does not pertain to documents created or obtained during
the Justice Department's "PENTTBOM" investigation that the Department determines are
unrelated to the investigation and prosecution of Mr. Moussaoui. Please confirm the
Commission's agreement by signing in the space provided at the end of this letter and returning it
tome.
Documents and Information
With the exception of the Commission's final report, the Commission and its staff will
not publicly disclose any documents or information relating to the investigation or prosecution of
Mr. Moussaoui prior to the completion of his trial in the Eastern District of Virginia without the
Department's prior consent. If the Moussaoui trial is not completed at the time the Commission
needs to submit its final report, the Commission and the Department will consult about the
Commission's plans, if any, to include Moussaoui-related information in the report and whether it
is necessary or prudent for the Department and/or the Commission to seek any court ruling prior
to disclosure of such information in the report.
Interviews
1. The Department will provide the Commission with a list by specific category of nongovernment employees related to the Moussaoui trial as to whom it requests notification before
any interviews.
2. No later than five business days before the Commission interviews any individual in
one of the categories on this list, it will advise the Department of the individual's identity. If
19
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requested, the Commission will permit a Department lawyer to be present at the interview and
will not video or audio record or otherwise verbatim transcribe the interview.
We appreciate the spirit of accommodation in which you and Steve Dunne have worked
to resolve this important issue.
Sincerely,

On behalf of the National Commission on the Terrorist Attacks of September 1 1, 2001, 1 agree to
the non-disclosure agreement set forth above.

_

Name

Date

ul y 1 1
'

Title
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U.S. Department of Justice
Criminal Division

Washington. D.C. 20530

My 29, 2003
Philip Zelikow, Executive Director
Daniel Marcus, General Counsel
Steve Dunne, Deputy General Counsel
301 7th Street SW, Room 5125
Washington, D.C. 20407

Gentlemen:
Pursuant to paragraph one of the July 11, 2003 agreement relating to the investigation and
prosecution of Zacarias Moussaoui, who is presently charged in federal court in the Eastern
District of Virginia with participating in the conspiracies that resulted in the attacks of September
11,2001 (docket number Ol-Cr.-455-A), attached please find a revised list by specific category
of individuals related to the Moussaoui trial as to whom the government requests notification
before any interviews.
Pursuant to paragraph two of that agreement, no later than five business days before the
Commission interviews any individual in one of the categories on this list please advise the
Department of the individual's identity by notifying John Van Lonkhuyzen (e-mail:
John.VanLonkhuv@usdoj.gov) with a copy to David Nahmias (e-mail:
David.Nahmias@.usdoi.govX Mr. Van Lonkhuyzen can be reached at 202-307-1102 or 703-2993917 and Mr. Nahmias can be reached at 202-514-0169.
As we have discussed, the purpose of the provision of these names is solely related to the
Moussaoui trial. Consequently, the names will not be shared with others except for purposes of
determining whether to request attendance at the interview as set forth in paragraph two of the
agreement.
This list is, of course, itself covered by the July 11,2003 non-disclosure agreement.

Thank you.
Sincerely,
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Categories

1.

al Qaeda cooperators

2.

Document custodians (NSY) for U.K. seizures of the al Qaeda terrorist handbook and
related material

3.

Media interviewers of UBL

4.

WSJ computer authenticator/custodian

5.

Any person having phone communication with any passenger during hijacking of flights
AA11, UA175, AA77, UA 93

6.

Pilot/Co-pilot of ExecuJet 956

7.

Family members of victims of 9/11

8.

The following crime scene witnesses: Pentagon: Donald Behe, Allyn Kilsheimer, Frank
Probst, Rick Keevil, Va. State Police, Sheriff Arthur Castellano, Jose Rojas, DPS,
Michael Middleton, VSP, Madlene Zakhem, Kevin Shaeffer, Dr. Marzook, Dan
Frankfelter; WTC: Joseph Pfeifer, FDNY, Ernesto Butcher, Port Authority, Shanksville:
Roger Sarver, Richard W. King, Dep. Chief, Shanksville Fire Dept, Gary Koontz, Chris
Kordell, Lee Putbaugh

9.

The following employees of NYPD, FDNY and Port Authority of NJ/NY: Tony
Sanseviro, FDNY, Al Tun, FDNY, Jim Smith, NYPD, Juan Rivero, Port Authority,
William Jimeno, Port Authority, Vanessa Barnes, FDNY Dispatcher, Yvette WashingtonMontagne, NYPD Dispatcher, Mitchell Zykofsky, NYPD

10.

Medical examiners who worked on 9/11 victims/matters

11.

American Airlines personnel who worked at Dulles on 9/11 and Dulles airport employees
who worked on 9/11 who had contact with the hijackers

12.

Instructors, owners, students, or employees of/at the following flight schools who had
contact with Moussaoui or any of the hijackers: Superstition Air, Arizona; Jet Tech
International, Arizona; Airman Flight School, Norman, OK; Pan Am International Flight
Academy, Eagan, MN; Miami, Florida; Arizona; Air Fleet Training Systems, Teterboro,
NJ; Caldwell Flight Academy, Fairfield, NJ; Freeway Airport, Bowie, MD;
Congressional Air Charter, Gaithersburg, MD; Cockpit Resources Managment; Arizona
Aviation; National Air College; Florida Flight Training Center; Sorbi Flying Club; Gibbs
Flying Service; Huffman Aviation; Aviation Language School; Blakney Aviation,
Bethany, OK; Flight Safety Boeing; United Airlines flight training; Flightinfo.com; Jones
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Aviation; Sim-Center; Kemper Aviation; Palm Beach Flight Training; Glynco-Manning
Aviation; Eagle Jet; Hortman Aviation; Montgomery Aviation; Aeroservice Aviation
Center in Miami, Fla.; Airborne Systems Flight School in Ft. Lauderdale, Fla.
Employees/owners of Osh Kosh Pilot Shop in Miami, Fla. and Banyan Air Service, Inc.
in Ft. Lauderdale, Fla.

14.

Ahad Sabet

15.

Roommates of Moussaoui or 9/1 1 conspirators

1 6.

Family members of Ziad Jarrah

17.

German Federal Police (BKA) who conducted searches in the Hamburg area of
houses/apartments of certain Hamburg cell members.

18.

Members of the Islamic community in Hamburg, Germany, during 1996-2001 who had
contact with Atta, Marwan al-Shehhi, Jarrah, Binalashibh, Essabar, Bahaji, Motassedeq

1 9.

Employees/owners of gyms where Moussaoui or the 9/1 1 conspirators trained (Golds
Gym, Everybodies Fitness, World Gym, Body Dynamics, US 1 Fitness Center, Huston
Huffman Center) who had contact with Moussaoui or any of the hijackers.

20.

Virginia Department of Motor Vehicle employees and Maryland Motor Vehicle
Administration employees who had contact with any hijacker.

21 .

Members of the Islamic community, Norman, OK

22.

Members of the Ayah Islamic Center in Laurel, Maryland

23.

The following individuals: Maryland State Police Troopej
i
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Employees.of'Alexandria:Cbunty,.Va:Jail and the Sherbume County, Minn. Jail and
inmates-housed irrthe'Sherbvtfne County, Minri. Jail

I 25.., ;>-Empk>ye\es/o\vf>ers of Sooner Hotel, the Residence Inn, Arvest Bank, and AVA Copy in
/ .,;::••;;;,:.;;;;&Qrrrian, OK, and Pratt Foods #7 (Norman,' OK), Buy For Less, Pratt Foods (Shawnee,
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OK), and Academy Sports and Outdoors (Oklahoma City), who had contact with
Moussaoui.
26.

Employees of Apollo Int'l Travel, Patterson, NJ; Giant and Safeway in Laurel, MD; and
Moneygram who had contact with any hijacker.

27.

Employees of Yahoo security/subpoena compliance and instant messenger; and
employees of Travelocity and of the Eagan, Minnesota Kinko's franchise

28.

The following federal employees: (a) FAA air traffic control employees: (b) FBI crime
scene and investigative personnel; (c) State Department Visa officiajj
|
(d) U.S. Customs Service agents/employees who had contact with Moussaoui and FBI &.
INS agents/employees who had contact with Moussaoui; (e) DocX authenticate^/
custodians; (f) NTSB personnel who worked on reconstructions/simulations of flights 11,
175,77,93

9/11 Working-level Employee
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