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In  drug  distribution  and  conspiracy  trial,
admitting  police  officer's  testimony  identify  the
defendant's  voice  in  wiretapped  conversations
because,  as  a  matter  of  law,  the  15-second
exemplar  drawn  from  defendant's  booking  to
meet "the low bar of minimal familiarity" under
FRE 901(b)(5),  in United States v.  Cruz-Rea,  __
F.3d  __  (7th  Cir.  Nov.  17,  2010)  (Nos.  09-3591,

10-1355)
A common source of dispute at trial involving whether to admit a recorded conversation arises from
the  authentication  of  the  recording.  FRE  901(b)(5)  is  said  to  provide  a  "low  bar  of  minimal
familiarity" that applies when a witness - even a lay witness - opines on identify of the recorded
speakers based on “hearing the voice [identified] at any time under circumstances connecting it with
the alleged speaker.” The witness’s knowledge need not be extensive for the identification to be
credited by the fact finder. FRE 901(b)(5) notes “knowledge gained by ‘hearing the voice at any time’
is sufficient” for admission. The rule is silent as to the weight the fact finder may accord such
witness identification of a voice. In a recent case, the Seventh Circuit explores how minimal the
requirement  is  for  admission  under  FRE  901(b)(5)  and  affirms  that  the  bar  is  indeed  "low."
Cruz-Rea, __ F.3d at __.

In the case, defendant Cruz-Rea was convicted of distribution and conspiracy to possess with intent
to distribute cocaine. The investigation that resulted in the defendant's apprehension was straight-
forward, in that:

"the  Drug  Enforcement  Administration  (DEA)  obtained  court  authority  to  wiretap
twenty-four  telephone  conversations  which  featured  Spanish  speakers  using  code
language to discuss drug activities. One of these conversations involved an individual
who offered to sell one kilogram of cocaine for $19,000. He described his cocaine as
'good for the frying pan,' which meant that his cocaine was of such high quality that it
could be used to make crack cocaine. In another telephone conversation, the speaker
disclosed his plan to ship cocaine from Utah to Indianapolis via a car hauler carrying a
Ford Explorer."

Cruz-Rea, __ F.3d at __.

Based on this investigation the defendant was identified and arrested and his residence searched,
finding even more evidence of cocaine distribution. The defendant objected to admission of the
wiretap recordings but was unable to secure its suppression. At trial, the defendant objected to the
government reliance on a police officer's identification of the defendant in the taped conversation.
Its admission at trial was an error under FRE 901(5), he contended. After the defendant's conviction
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by  a  jury,  he  appealed  contending  in  part  that  the  voice  identification  should  not  have  been
admitted as it lacked a sufficient foundation. The Seventh Circuit rejected the defendant's argument
on  FRE  901(b)(5).  First,  it  noted  the  particular  standard  of  admissibility  of  the  rule  on  voice
identification:

We have consistently interpreted this rule to require that the witness have only “minimal
familiarity” with the voice. Once the court admits voice identity testimony, opposing
counsel  may  cast  doubt  upon  the  witness'  opinion  through  cross-examination,
additional testimony, or other evidence. It is ultimately the trier of fact's responsibility
to  determine  the  accuracy  and  reliability  of  the  identification  testimony,  and  when
reaching its determination, the trier of fact may consider circumstantial evidence that
tends to corroborate or contradict the identification.

Cruz-Rea, __ F.3d at __ (citing United States v. Neighbors, 590 F.3d 485, 493-94 (7th Cir. 2009)
(minimal  familiarity  is  all  that  is  required for  admission under  FRE 901(b)(5);  United States v.
Recendiz,  557  F.3d  511,  527  (7th  Cir.  2009)  (the  case  agent’s  “minimal  familiarity”  with  the
defendant’s voice, based on listening to an intercepted conversation on the day the agent arrested
the defendant and on speaking with the defendant the same day “falls squarely” within the FRE
901(b)(5) requirements for voice authentication); United States v. Jones, 600 F.3d 847, 857-58
(7th Cir.2010)(detective hearing defendant speak sixty-two words in pretrial proceedings provided
a sufficient foundation for voice identification of defendant’s voice on wiretap of conspirators)).

Given this precedent of in the Seventh Circuit, see, e.g.,Sixty-Two Words Provide The “Minimal
Familiarity”  For  Admitting Witness's  FRE 901(b)(5)  Voice  Identification  (on  United  States  v.
Jones, 600 F.3d 847 (7th Cir. April 7, 2010)), Voice Identification, FRE 901(b)(5) And The Fifth
Amendment Due Process Guarantee, the appellate panel dismissed the defendant's objection to
the identification evidence by applying the standard carefully to the facts found in the defendant's
case:

We cannot say as a matter of law that the low bar of minimal familiarity was not met in
this  case.  Officer  Toy  testified  that  she  became  familiar  with  Cruz-Rea's  voice  by
listening to an approximately fifteen second voice exemplar at least fifty to sixty times.
Officer  Toy  then  identified  Cruz-Rea's  voice  on  twenty-four  wiretapped  telephone
conversations, including a conversation in which Cruz-Rea offered to sell cocaine that
was 'good for the frying pan' and a conversation in which Cruz-Rea discussed his plan
to ship cocaine to Indianapolis via a car hauler carrying a Ford Explorer. Two different
witnesses testified to having these exact conversations with Cruz-Rea on the telephone.
Although neither  of  the  two witnesses  offered any  voice  identification testimony in
court,  their  corroborating testimony tends to establish the accuracy of Officer Toy's
voice identification.

Cruz-Rea, __ F.3d at __.

The Cruz-Rea case does not appear to stand as an embrace of the minimal showing of identification
made  by  the  government.  The  circuit  implied  that  had  it  been  making  the  determination  of
admitting the evidence, it might have reached a result different than did the district judge. The trial
judge's opinion that the officer's voice identification was minimally reliable for admission did not
require the fact finder to construe the recording as one of the defendant:

Given  the  length  of  the  voice  exemplar  and  the  number  of  times  that  Officer  Toy
listened to the exemplar, the district court did not abuse its discretion in determining
that the government had laid sufficient foundation for Officer Toy's voice identification
testimony under Rule 901(b)(5).  The accuracy and reliability of the testimony was a
question  for  the  jury  to  weigh,  and  the  court  properly  admitted  the  corroborating
testimony  to  aid  the  jury  in  this  role.  We  stress,  however,  that  we  arrive  at  this
conclusion  without  the  benefit  of  empirical  evidence  on  the  reliability  of  voice
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